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Current Topics. 
The 


fecting 


question of personal chastity as af- 
earning capacity was involved in a 
recent case in Missouri. Plaintiff, in Carl- 
tn v. St. Louis & Suburban Ry. Co., 106 
Southwestern Reporter, 1100, sued for in- 
juries received while alighting from a car. 
It appeared that she was unmarried, and was 
pregnant at the time of the accident. Her 
occupation was that of laundress and seam- 
stress. Defendant contended that her chast- 
ity should be considered on the question of 
her earning capacity. The Missouri Court 
of Appeals, upholding defendant’s conten- 
tion, reversed the judgment of the lower 
court, which held that her chastity should af- 
fect only her credibility as a witness. 





Nebraska has recently contributed a rather 
interesting dog ease to jurisprudence. The 
log of plaintiff went uncollared and unat- 
‘ended upon the adjoining premises of de- 
fendant, and became engaged with defend- 
ant’s dog in a canine altereation. Defendant 
shot the visitor, either on his own premises, 
or just as he had left them and gained those 
of his owner. Plaintiff sued for the value of 
his dog, and recovered judgment. Defendant 
contended that, in fighting his own dog, the 
oe killed was injuring a “ domestic animal,” 
thus giving a statutory right to kill it; but 








the Nebraska Supreme Court, in Brown v. 
Graham, 114 Northwestern Reporter, 153, 
could not be induced to take that view. 


In Sullivan v. Old Colony Street Ry. Co., 
83 Northeastern Reporter, 1091, it was 
claimed that the premature birth of a child, 
conceived several months after an injury to 
the mother, could not be charged as an ele 
ment of damage resulting from such injury, 
as there must have been an intervening effi- 
cient cause by voluntary act. The Supreme 
Judicial Court of Massachusetts could not be 
persuaded to take that view, but said: “ The 
perpetuation of the human race cannot be 
termed a voluntary act, but it rests upon in- 
stincts and desires which are fundamentally 
imperative.” 


The Missouri Supreme Court, in Huss v. 
Heydt Bakery Co., 108 Southwestern Re- 
porter, 63, held that it was proper to show 
that plaintiff and witness belonged to the 
same labor union for the purpose of affecting 
the latter’s credibility. The court said that 
if they had belonged to a manufacturer’s 
union, or had been members of a partnership, 
it would not have been improper to inquire 
concerning the relation, and concluded that 
there was no error in the admission of this 
evidence. 





20: 
Action by Village for Injunction. 


PRESERVATION OF LATERAL SUPPORT OF STREET—EX- 
CAVATIONS Upon ADJACENT LAND. 





New York Court oF APPEALS. 
Decided April 14, 1908. 





THE VILLAGE OF HAVERSTRAW, respondent, v. J. 
ESLER EcKERSON et al., appellants. 


Appeal from on order of the Appellate Division 
in the Second Judicial Department affirming an in- 
terlocutory judgment which overruled a demurrer 
to the complaint. Permission was given to appeal 
to this court and the following questions were certi- 
fied : 

“First. Has a village incorporated under the 
General Village Law capacity to maintain an action 
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in equity to restrain threatened injury to a public 
street? 

“ Second. Has such a village the right to maintain 
an action in equity to restrain the taking down, re- 
moving or otherwise interfering with the lateral sup- 
port of a public street by the lands of a defendant 
abutting on such public streets? 

“Third. Has the public any right to the lateral 
support of the adjacent land abutting upon but 
wholly outside of the lines of such public street for 
the purpose of sustaining the bed of the public high- 
way? 

“ Fourth. Is the land belonging to a private indi- 
vidual adjacent to a public highway, but wholly out- 
side the lines of such public highway, subject to the 
burden in favor of the public of affording lateral 
support to such public highway? 

“Fifth. Does the complaint in this action state 
sufficient facts to constitute a cause of action? 

“Sixth. May the plaintiff, a municipal corpora- 
tion, maintain this action against the defendants 
under all the facts and circumstances alleged in the 
complaint?” 

The complaint alleges that the plaintiff was incor- 
porated under the former Village Law of the State, 
and that it is subject to the present General Village 





Law, as enacted in 1897 (Laws of 1897, chap. 414). 
It sets forth the jurisdiction of the plaintiff’s board 
of trustees over its public streets and highways; the 
existence of a certain street known as “ Jefferson 
street,” which, with other streets and highways, had 
been established and dedicated for the public use and 
had been duly accepted by the plaintiff; the public 
use of the streets for more than fifty years, under 
the jurisdiction and control exercised by the plain- 
tiff’s officers, and the ownership by the defendant 
Eckerson of certain lands adjacent to Jefferson street. 
It alleges that the defendants have wrongfully and 
unlawfully excavated and removed clay, sand and 
other materials from Eckerson’s land, adjacent to 
Jefferson street, for use in brickyards and have in- 
terfered with, endangered and destroyed the lateral 
support of said street, encroaching upon it and ren- 
dering it unsafe for passage, and creating, by reason 
thereof, a public nuisance. It alleges that they are 
still engaged in such acts; that they threaten and 
intend to continue the same and that, by reason 
_ thereof, the street “is greatly endangered and ren- 
dered liable to slide and cave into such excavations,” 
and that the properties of various persons on that 
side of the street are likewise in danger. Judgment 
is demanded enjoining and restraining the defend- 
ants “from excavating and removing clay, sand and 
other materials from the land adjacent to 
Jefferson street, so as to cause said street to 
subside, or slide down into the excavations upon 





said adjoining property;” from “interfering with 


the lateral support of said street” and requiring 
them to “restore said street to its former and orig. 
inal condition, and to restore the laterg| 
support thereof where the same has been removed, 
or otherwise interfered with.” The defendants de 
murred to the complaint for want of legal capacity 
in the plaintiff to maintain the action and for the 
insufficiency of the facts stated to constitute a caus 
of action. 

Henry Bacon, for appellants; Alonzo Wheeler, for 
respondent. 

Gray, J.—The questions presented by this appeal 
are simply whether the Village of Haverstraw has 
the legal capacity to maintain an action for equit- 
able relief, and, if it has, whether a cause of action 
is made out upon the allegations of its complaint, 
L think that the first of these questions was settled 
by our decision in the case of Village of Oxford y. 
Willoughby, 181 N. Y. 155. Upon its authority, as 
in reason, we must hold that a municipal corpora. 
tion may resort to a court of equity for the preser- 
vation of its streets and highways and for the pro- 
tection of the rights of the public therein when their 
permanency and the public use thereof are menaced, 
In the Village of Oxford’s case the judgment, which 
we upheld, restrained the defendant from continuing 
i certain encroachment upon a street of the village, 
which consisted in an excavation within its lines for 
the foundations of a building. In that case the right 
of the municipality to maintain an action for equit- 
able relief was contested and the question was eare- 
fully considered. It was held that the village pos- 
sessed this right, not only under the general rule 
which concedes to the municipal corporation the right 
to exercise, beyond the powers expressly granted, 
such incidental powers as are indispensable for the 
proper protection of the public rights when menaced 
by an act which amounts to a public nuisance, but 
also under the General Highway Law of the State. 
The powers conferred by the provisions of the General 
Village Law which relate to the administration of 
village streets imply every incidental power essential 
to conserve the public rights therein. By the High- 
way Law, whose provisions are generally applicable 
unless modified by other and special provisions, the 
highway commissioners of towns are empowered to 
maintain such an action in the name of the town; 
but inasmuch as the Village Law creates “a sep- 
arate highway district” of the village, vesting an 
exclusive control in the village trustees over the 
streets, the special provision modifies the General 
Highway Law and the authority of the highway com- 
missioners is transferred to and vests in the village 
authorities. The question was discussed in the Vil- 
lage of Oxford’s case, and I think further discussion 
needless here. 

As to the other question in this case, the proposi- 
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tion of the appellants is that “the doctrine of lateral 
support does not apply to the conditions which arise 
between an owner along a publie street and the pub- 
lie interested in the highways.” T do not think the 
proposition is quite correct. As between the pro- 
prietors of adjacent lands, neither proprietor may 
excavate his own soil, so as to cause that of his 
neighbor to loosen and fall into the exeavation. The 
right to lateral support is not so much an easement 
as it is a right incident to the ownership of the re- 
apective lands. It is true that the application of the 
doctrine in the case of a public street or highway 
will be somewhat broader. In the case of adjacent 
landowners, the right is only to the support of the 
land in its natural state, while in the case of the 
street or highway the improvement of the land to fit 
it for its intended use as a public highway may tend 
to add to the lateral pressure. But that would be 
the permanent and natural condition of the land 
acquired for the public travel. It is further true 
that the municipality is not under a similar obliga- 
tion to the abutting owner and for the reason that 
with respect to the construction and maintenance of 
the public highway it exercises a governmental func- 
tion and can come under no liability in its reasonable 
performance thereof. It constitutes an exception to 
the general rule of lateral support (see 2 Dillon on 
Municipal Corporations, 4th ed., sec. 991, and Moore 
v. City of Albany, 98 N. Y. 396, p. 407). I think 
that the preservation of lateral support to a high- 
way, as constructed and prepared for the public use, 
is an obligation to the community which rests upon 
the adjacent landowner. It is an absolute right of 
the public in the maintenance of which the members 
of the community are concerned. It is of no ma- 
teriality whether the fee of the street or highway is 
in the municipality or whether it holds and controls 
it by a lesser title. The municipality is the incor- 
poration of the inhabitants of the village district 
and it is their representative and the trustee of their 
equitable rights. In its board of trustees is vested 
by the statute the exclusive control and supervision 
of the streets and public grounds, and it is but a 
just result that whatever the rights, legal or equit- 
able, of the publie therein, they should be enforcible 
at the suit of the municipality. It would be a vain 
grant of power by the statute if the interests of the 
public in a street or highway could not be prevented 
from destruction or impairment and protected by re- 
sort to the courts. In my opinion no legitimate con- 
sideration militates against the restriction of the 
adjacent owner’s property rights to such acts upon 
his land as will not injuriously affect the public 
rights in the highway. Our attention is not called 
to any case in this court which presents this precise 
question, and I have not been able to find any; but 





plicit utterance upon the subject by the present ehief 
judge of this court. In that case an injunction was 
granted at the suit of an owner of land abutting 
upon a highway, which restrained the defendants 
from so digging on their own land as to endanger 
the safety of the highway. It was observed by Judge 
Cullen, speaking for the General Term, that “ it is 
claimed that there is no right of lateral support for 
the street, unless it is alleged and shown that the 
highway is in its natural state and free from super- 
incumbent earth, which may increase the lateral 
This doctrine, which, im the absence of 
statutory regulations, controls the relative 
rights between adjacent owners, has no application 
to the case of a highway.” 

My conclusion is that, whether the acts of persons 
menace the condition of a highway in a direct man- 
uer, or indirectly, by so digging, or excavating, upon 
the adjacent lands as to affeet the lateral support 
and to cause, or to threaten, the subsidence of the 
highway, the exereise of the equitable power of the 
court may properly be invoked by the municipality 
in restraint of their continuance. 

For these reasons I advise that the order appealed 
from should be affirmed, with costs, and that the 
questions certified should be answered in the affirma- 
tive. 

CuLLeN, Ch. J.; Hateut, VANN, WERNER, HIs- 
cock and CHASE, JJ., concur. 

Order affirmed. 


pressure. 
iny 





Law Binding. 


The committee on bindings of the American Asso- 
ciation of Law Libraries is making an effort to in- 
duce law book publishers to adopt a cloth or buckram 
binding instead of law-sheep binding, says The 
Chicago Legal News. The late Judge James B. 
Bradwell was a pioneer in this as in many other 
things. For years he advocated in the Legal News 
the use of buckram as a binding. Mr. Edwin Ghol- 
son, librarian of the Cincinnati Law Library Asso- 
ciation, presents the question from the economie 
point of view of the law library. He says: 

“The law libraries of the country are now faeing 
a very serious problem. The income of most of them 
is limited, hence, if the larger part of their avail- 
able funds are spent for rebindings, the number of 
new books which they are able to purchase is cor- 
respondingly decreased, and this, of course, works to 
the detriment of the publishers. 

“Tt is no exaggeration for me to say, for it is 
based upon my own experience here, that approxi- 
mately one-fourth of the income of every large law 
library in the country is absolutely and needlessly 


in Milburn v. Fowler, 27 Hun, 568, we have an ex- i wasted, and that this sum might be saved to them 
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and put to a much better use, if the law book pub- 
lishers would only adopt a good grade of cloth or 
buckram binding instead of the ‘law-sheep’ they 
now use. The life of the best of this law-sheep, ex- 
posed on open shelves to the action of an atmosphere 
laden with the gasses thrown off in the combustion 
of either soft or hard coal, averages less than four 
years, while a good article of cloth binding, subject 
to the same conditions, will last indefinitely. Some 
eight years ago, when I took charge of this library, 
my first innovation was to substitute a heavy can- 
vas instead of the law-sheep that had been used on 
our rebindings. Out of the ten thousand volumes 
bound in this material now on our shelves only one 
single volume has gone back to the bindery, and this 
upon a book which was subjected to the most con- 
stant and severe use. Of the new books which have 
come in during this same period, and which «vere 
bound in law-sheep, fully one-fifth have already had 
new bindings and hundreds of others are in a condi- 
tion requiring it.” 





20>; 


Famous Lawyers. 
JOHN WILLIAM SMITH. 

Smith’s Leading Cases is a legal classic wherever 
the common law runs. The book met with an imme- 
diate success when it was first published, and its 
reputation remains but little diminished after the 
lapse of seventy years; and this is natural enough, 
for it broke new ground; it was the forerunner of 
a new type of legal literature, and that a type which 
reflects, in a striking way, a characteristic feature 
of the English law. 

The son of Irish parents, its author John William 
Smith, was born in Chapel street, Belgrave Square, 
London, on the 23rd of January, 1809, the eldest of a 
family of eight children. As a child he exhibited 
great precocity, and evidenced the possession of a 
most remarkable memory. It is related of him that 
after stories had been read to him, and before he 
could read himself, he would take the book in which 
the stories were contained and pretend to read from 
it, repeating one story after another with the most 
perfect accuracy. He could read at the age of three, 
and before he was six years old had digested many 
volumes of history of Greece, Rome, England and 
France. He was passionately fond of poetry, and 
before he was twelve years old had himself wriften a 
great deal of verse, including a satire on Practical 
Morality, and translations of Anacreon, Horace and 
other classic poets. 

When he was eight years old he was sent to a 
school at Isleworth, kept by a Mr. Greenlaw, where 
he remained four years, being then transferred to 
Westminster. Two years later he won a king’s 











—— 
scholarship at the latter, but being of too independ. 
ent a spirit to submit to the fagging which consti. 
tuted an integral part of the system of the college 
he immediately resigned it and left the school. His 
father then sent him to a school at Blackheath, kept 
by a son of his former master, Dr. Greenlaw, where 
he remained for some two years, when his school 
days ceased. 

At the age of sixteen his father’s friend, Sir 
George Fitzgerald Hill, then Vice-Treasurer of Ire. 
land, gave him an appointment in his office in Dublin 
Castle, but Smith soon tired of this and resigned the 
appointment in favor of his brother. 

In 1826 he entered Trinity College, Dublin, where 
he had a brilliant career, gaining a scholarship in 
1829 and the gold medal for classics the year follow- 
ing. A story is told of the winning of this gold 
medal which is characteristic of his modest nature, 
He thought so little of distinctions gained so easily 
that he either forgot, or at all events neglected, to 
apply for his medal until several years afterwards, 
when, happening to be in Dublin, and conversation 
turning on the subject of his success, he said in a 
casual way to a friend: “ By the way, I never went 
after that medal; but I think, as I’m here I'll go and 
see about it.” It was, of course, immediately handed 
over to him. 

After some hesitation with regard to his career, he 
had determined on the English bar and had entered 
at the Inner Temple on the 20th of June, 1827. 
While still at the University he had begun reading 
law, including Blackstone’s Commentaries, Cruise’s 
Digest, and Coke upon Littleton; and in 1830 he took 
up his residence in London with a view to definitely 
commencing his professional studies. 

He entered on his career at the bar under many 
disadvantages. He had no friends among solicitors 
to give him a start, nor had he the adventitious aids 
to suecess which are conferred by a fine presence, a 
good voice, or an engaging manner. In all these 
qualities nature was against him. His friend, 
Samuel Warren, thus describes him at this time: 
“His personal appearance was, it must be candidly 
owned, certainly insignificant and unprepossessing. 
He was of slight make, a trifle under the middle 
height, his hair was rather light, and his complexion 
pale. 
sighted, and had a slight cast in his eyes which were 
rather full and prominent. The expression of his 
features, at all events when in repose, was neither 
intellectual nor engaging, but improved when he was 
animated or excited in conversation. His forehead 
was, thought retreating, lofty, and I have heard it 
characterized as intellectual. His utterance 
slow, his demeanor solemn.” 


He wore spectacles, being excessively near- 


was 


It is evidence of his quite exceptional intellectual 
endowments that he should have forced his way to 
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success in spite of his disadvantages. But it was 
natural that his early progress in the profession 
should be somewhat slow. In 1830 he became a pupil 
of Richard Grainger Blick, one of the now extinct 
race of special pleaders, with whom he remained a 
year. During this period he not only worked hard at 
the practical business of pleading, but read very ex- 
tensively the legal literature of the time, not con- 
fining himself to books on the common law, but mak- 
ing himself familiar with Roman law and the Code 
Napoleon, so that at the end of the year his industry, 
quickness of intelligence, and wonderful memory had 
made him exceptionally well qualified to perform the 
work of the profession. 

In 1831 he himself commenced practice as a special 
pleader, but his lack of connections among solicitors 
was a fatal handicap and he obtained very little 
work, and after three years, disheartened at his want 
of success, he made up his mind to try his fortune 
as an advocate. “ There are only two ways of get- 
ting on at the bar,” he said, “ Pleading or Sessions. 
| have failed in the former, I shall now try the lat- 
ter. ‘ Fleetere si nequeo superos Acheronta movebo.’ ” 
He was called to the bar on the 2nd of May, 1834, 
joining the Oxford Circuit and the Hereford and 
Gloucester Sessions. With his peculiarities of ap- 
pearance and manner his prospects of making a suc- 
cess of work in court did not seem very bright, 
especially at sessions, but contrary to the expecta- 
tions of his friends he almost at once became suc- 
cessful in defending prisoners. Civil business at 
assizes, however, he still failed to obtain. He ac- 
quired it eventually by legal authorship. 

Always at work, he had filled the weary period 
while he was trying to get business as a special 
pleader by writing an elementary treatise on mer- 
cantile law, a subject on which there was then little 
or no literature. This he published in July, 1834, 
two months after being called to the bar, and it met 
with an immediate success. <A year later he produced 
another elementary work on procedure, entitled “ An 
Elementary View of the Proceedings in an Action 
at Law,” which was equally well received. 

Still business was slow in coming, and as he was 
one of those who cannot be idle, he started on the 
work which has brought him fame—his “ Leading 
Cases on Various Branches of the Law.” He began 
this in the middle of 1835, and the first volume was 
published in Mareh, 1837. 

His idea in publishing this book is explained in 
the preface to be to guide the student of law “ to 
the leading cases, embodied in which he may discover 
those great principles of law of which it is necessary 
that he should render himself a thorough master be- 
fore he can trace with accuracy the numerous ram- 
ifieations into which those principles are expanded in 
the surrounding multitude of decisions,” and in order 





that the consequences of each case might be under- 
stood and its authority estimated as easily as pos- 
sible, he added notes in which are collected subse- 
quent decisions bearing on the points reported in the 
text, and in which doctrines having some obvious 
connection with them are occasionally discussed. 


The reception of the book was so flattering that 
his publisher urged him to proceed as quickly as 
possible with the second volume. He set to work ac- 
cordingly, and the first part of it was brought out 
on the 12th of May, 1838. At this stage, however, 
the work nearly came to a premature conclusion, for 
the publishers of a series of reports from which he 
had taken some of the cases in this part, filed a bill 
in the Court of Chancery against him and his pub- 
lisher to restrain them from printing, selling, or 
publishing it, on the ground that it constituted an 
infringement of their copyright. Happily, however, 
they were unsuccessful in their action, and in due 
course the work was completed. 

The reputation which the publication of these 
books brought him caused the Council of the Law 
Society to appoint him lecturer on common law in 
November, 1837. His lectures were highly successful, 
notwithstanding his unattractive manner, and he 
continued to hold office until March, 1843. One 
series of them, on the Law of Contracts, was pub- 
lished in 1846. 


This appointment gave him the start for which he 
had so long waited, and from this time he began to 
make slow but steady progress. He gave up prac- 
ticing at sessions and devoted himself to civil busi- 
ness in London and at the Assizes, with every in- 
creasing success. The science of “ pleading” was 
then in its zenith, and he was the most able ex- 
ponent of it. “In court,” writes Warren, “he was 
absorbed in his case, appearing to be sensible of 
nothing but his opponent and the bench. When he 
rose to speak his manner was formal and solemn 
even to a degree of eccentricity calculated to provoke 
a smile from the hearers. His voice was rather loud 
and hard, his features were inflexible, his utterance 
was exceedingly deliberate, and his language precise 
and elaborate. His motions were slight, and such as 
he had ungraceful, for he would stand with his right 
arm a little raised, and the hand hanging down pas- 
sively by his side for a long time together, except 
when a slight vertical motion appeared—he the while 
unconscious of the indication—to show that he was 
uttering what he considered very material. . . . 
His manner was respectful to the bench, without a 
trace of servility; and to those associated with him 
or opposed to him he was uniformly courteous and 
considerate.” His complete mastery of the facts of 
his case—he seemed never to forget anything he had 
read—and the law applicable to them, secured the 
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careful attention of the judges, and his scrupulous 
accuracy won their confidence. 

In 1840 he was appointed a revising barrister, and 
by the beginning of 1843 his practice had become so 
extensive and of so lucrative a kind that he had to 
resign his lectureship. In order to get through his 
work he had now constantly to be up far into the 
night, for his days were spent in court, his evenings 
in arbitrations, consultations and preparing plead- 
ings and writing opinions, and he had still to work 
up his cases for the next day. Yet he tried to keep 
his literary work going, and brought out a second 
edition of his Mereantile Law in 1841, and of the 
Leading Cases in 1843. 

A life of this sort must tell on the strongest con- 
stitution, and his had never been strong. He was 
obviously overtaxing it. Yet the fear of losing what 
he had so hardly won caused him to persist in the 
attempt to do the impossible. 
evitable; 


The result was in- 
his health broke down; he was attacked 
by consumption, and in a very short time his case 
became hopeless. 

He died on the 17th of December, 1845. 

His story is a record of courage, patience, industry 
and triumph over difficulties, and deserved a happier 
ending. 

He was a man of the highest honor, considerate to- 
wards his dependents, steadfast in his friendships, 
eourteous towards an antagonist, and scrupulous in 
regard to truth. 


Though physically so deficient, intellectually he 
was a giant, who was something more than a bril- 
liant lawyer. He never abandoned his interest in the 
Greek and Latin classics, and read extensively in 
them. He was intimately acquainted with French 
and Italian and ‘could read Spanish with facility. 
He was an omnivorous reader, devouring every kind 
of literature, even the most trashy fiction. What dis- 
tinctions he might have attained had he lived the 
allotted span it is idle to conjecture, but when he 
died the reputation to which he had attained among 
lawyers was probably as great as has ever been 
achieved by a man not thirty-seven years old. 

Smith was buried in Kensal Green Cemetery. A 
memorial tablet with a Latin inscription was at the 
time placed in the Temple church, and is now to be 
seen in the triforium. 

His life has been sketched by his friend Samuel 
Warren in Vol. I of his Miscellanies, pp. 116 to 184, 
and there is a short memoir of him in the Law Mag- 
azine for February, 1846, by J. G. Phillimore, and 
another in the Dictionary of National Biography. 
Nine editions of his “ Leading Cases 


” have been 


published since his death, the latest in 1903, and it 
is likely to have a long career of usefulness before it 
yet.—Law Notes, London. 











Paine Gave the World a Law. 





MAINE PassEp It First; THEN CIVILIZATION Fo. 
> 
LOWED. 





‘tHe RIGHT OF PRISONERS TO TESTIFY IN THEIR Owy 
BEHALF SECURED TO THEM BY THE Bangor 
LawyeR Wuo Diep RECENTLY—WORLD-\W pe 
XEFORM IN CRIMINAL CASES. 





Bangor, Me.—The thing for which Albert Ware 
Paine, who died on December 3rd, at the age of 
ninety-five, was most widely known was the author- 
ship of the law giving to the accused in criminal 
cases the right to testify in their own behalf. This 
law he drafted half a century ago and after many 
rebuils he succeeded in having it enacted by the 
Maine Legislature in 1864. It was the first law of 
the kind anywhere, and soon the whole civilized world 
followed Maine’s example in adopting it. 

When Mr. Paine was a boy living on a farm in 
the town of Winslow, Kennebec county, a playmate 
was convicted on purely circumstantial evidence of 
stealing from a farmer a wallet containing a large 
sum of money, and was sentenced to the State prison 
for three years. When the boy came back from 
prison he was broken in health and spirit. 

A few weeks after his return the wallet, with its 
contents intact, was accidentally discovered near a 
rail fence where some boards had concealed it from 
sight. The farmer remembered having climbed over 
the fence on the day that the wallet disappeared, and 
the boy’s name was cleared. 





But the three years in 
prison had been too much for the lad and within 
three months he was dead. 

When Mr. Paine became a lawyer the fate of his 
youthful friend was fresh in his mind, and twenty- 
five years later he framed the law giving the ae- 
cused in criminal cases the right to testify in his 
own behalf. Several times the bill was introduced 
in the Legislature but was ridiculed out of commit: 
tee. 












James G. Blaine, who was Speaker of the House, 
could see no justice in it. Others said that of course 
the accused would deny his guilt under any circum. 
stances. Of what use to let him legally deny? 

In 1864, however, when Samuel Cony was gov- 
ernor, the bill went through and Mr. Paine’s long 
fight was won. 

In 1866 the body of a man who had been killed 
by a stab wound in the heart was found on the Cen- 
tral street bridge in Bangor. The police had little 
to work on until it was remembered that the man 
frequently had words with a mulatto barber who had 
a shop near the point where the body was dis- 
covered. 


A party of officers went immediately to the bar- 
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ber shop and found the barber with a blood-stained 
knife in his possession and spots of blood on his 
hands. When the police entered his place he was 
sitting in an attitude of deep dejection. 

“Do you know who murdered So and So?” in- 
quired one of the officers, suddenly. 

“Ts he dead?” asked the barber. 

“Yes,” replied the policeman. 

“Then I suppose I killed him,” remarked the 
mulatto. 

The man was, of course, put under arrest and in 
course of time came up for trial. It was apparently 
a clear case of murder without provocation. The 
barber had a good lawyer, but he was absolutely 
without evidence in his client’s favor, except that it 
could be shown there was ‘ill feeling between the two 
men and that the victim often annoyed the mulatto. 

When the prosecution had concluded its case, which 
included the confession made by the prisoner to the 
ollicers, his attorney announced that he would only 
show that his client had frequently been annoyed by 
the dead man and would then let the defendant tel] 
It was the first important trial in 
which the accused had taken advantage of the new 
law, and interest in the matter was intense. 

The defendant testified that they met on the bridge 
and that the dead man struck at him. The barber 
had at the time in his hand a large jack-knife, and 
as he turned to dodge the blow, involuntarily throw- 
ing up his hand which held the knife as he did so. 
the weapon struck his assailant full in the breast. 
causing him to fall over backward. 

The mulatto did not wait for any further fighting, 
but went immediately to his shop. He knew from 
the blood on his knife and hand that he had wounded 
the other, but he never imagined that the result was 
as serious as it turned out and he sat in trepidation 
until the arrival of the police. 

The jury believed the defendant and a verdict of 
not guilty was brought in within five minutes. At 
that time Mr. Paine was the Maine correspondent of 
a Boston paper and he wrote an account of the cir- 
cumstances of the case, dwelling particularly on the 
fact that if the barber had not had the right to tes- 
tify in his own behalf he would have been convicted 

A few days later Attorney-General John A. Peters 
received a letter from Charles Francis Adams, who 
was then a member of the Massachusetts House of 
Representatives, asking if the story as printed was 
correct and if in Mr. Peter’s opinion the law was a 
good one. Mr. Peters replied that the article was 
true and stated that while at first opposed to the 
enactment of the measure he had since become con- 
vineed that it was not only a good law but was abso- 
lutely just. 


his own story. 


A few days later Mr. Paine called on Mr. Adams 
in Boston while the Legislature was in session. Mr. 





Adams greeted him heartily and asked him to sit 
beside him, 

Then he discussed the Maine enactment fully and 
requested Mr. Paine to draw up a copy of it in order 
that Mr. Adams might offer it to the House. This 
was done, and after Mr. Adams’s speech the law went 
through in quick order. 

When it came back from the Senate it had an 
amendment to the effect that the refusal of an ac- 
cused person to testify for himself should not in any 
way prejudice his case. The advisability of this 
clause was quickly recognized and the Senate im- 
provement was immediately accepted by Mr. Adams 
and the House, the bill then going to the governor 
for approval. 

Subsequently a similar law was passed in New 
Hampshire and Connecticut, and then England took 
the matter up and adopted a measure similar to Mr. 
Paine’s, although with a rider which lessened its 
value materially—New York Sun. 





30:3 
Foreign Divorce. 


DECREE OF ANOTHER STATE INVALID—NO PERSONAL 
SERVICE OR APPEARANCE, 


NEW YORK SUPREME COURT—APPELLATE DIVISION— 
First DEPARTMENT. 
April, 1908. 





Porte V. RANSOM, respondent, v. Eva B. H. RAn- 


SOM, appellant. 


Hons. Epwarp PatTrerson, P. J.; CHES- 
TER B. McLauGHLIN, FRANK C, LAUGHLIN, JAMES 
W. Hovueuton and Francis M. Scort, JJ. 

Appeal from final judgment of divorce entered on 
decision after trial at Special Term. 

The parties to the action were married in this 
State and lived here together for a number of years, 
and the plaintiff continued to be a resident here. 
The defendant left her husband and went to Virginia. 
There she procured a divorce on the charge of adul- 
tery, the husband being served by publication and 
not appearing. She then remarried, and the present 
action here was brought by him for divorce because 
of her alleged adulterous intercourse under the 
The defendant’s answer sets up 
the Virginia divorce as a bar, and her counsel con- 
tended that as the divorce in Virginia was obtained 
for the same cause for which divorces are granted in 
this State the leading cases on the subject do not 
apply, and the Virginia decree was valid. The trial 
court overruled such defense and granted plaintiff a 
judgment of divorce. 


Present: 


second marriage. 
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George F. Canfield, for appellant; Geo. P. Brecken- 
ridge, for respondent. 

Judgment aflirmed, with costs, Houcnron, J., dis- 
senting. No opinion (concurring memorandum by 
LAUGHLIN, J.). 

LAUGHLIN, J. (coneurring).—I am constrained by 
the authority of precedents neither distinguishable 
upon principle nor upon the material facts to concur 
in the affirmance of the judgment. Originally the 
theory upon which the courts of this State refused 
to recognize a decree of divorce granted in another 
State or Territory against a resident of this State 
who was not served personally within the jurisdic- 
tion of the court and did not appear in the action 
was upon grounds of public policy, owing to the fact 
that in other States and in the Territories divorces 
were authorized upon grounds not recognized by our 
public policy as sufficient to justify such a decree 
(People v. Baker, 76 N. Y. 78; Matter of Morrison, 
52 Hun, 102, aff’d 117 N. Y. 638, and cases cited). 
The rule, however, has been extended, and it must 
now be regarded as the settled law of this State that 
even though a foreign divorce was obtained upon the 
ground upon which a divorce may be obtained in this 
State, the decree against a resident of this State will 
not be recognized here unless the defendant was 
served personally within the jurisdiction of the court 
or duly appeared in the action (McGown v. McGown, 
19 App. Div. 368, affirmed on opinion below, 164 
N. Y. 558). The late Federal decisions, also disap- 
proving of the doctrine that the courts of one State 
may upon grounds of public policy decline to give 
full faith and credit to judgments recovered in 
another State or Territory, sustain these decisions of 
our court upon the ground that the foreign State or 
Territory did not obtain jurisdiction over the non- 
resident by substituted service (Haddock v. Had- 
dock, 201 U. 8. 562). This rule, however, must, by 
the controlling authority of the Federal decisions, be 
limited to cases where the matrimonial domicile was 
not in the foreign State or Territory, for if the matri- 
monial domicile be in the State or Territory where 
the action is brought the court there may acquire 
jurisdiction over a non-resident defendant by substi- 
tuted service, and its decree must be accepted in 
every other State and Territory (Atherton v. Ather- 
ton, 181 U. S. 155). This unfortunate state of the 
law relating to divorces by which a divorce is re- 
garded as valid in one State and void in another, 
with all the deplorable consequences which shock the 
sensibilities of decent men and women and bring un- 
told disgrace and misery on their innocent offspring, 
may, I think, be ameliorated to some extent by the 
legislative and judicial departments of the respective 
State governments without an amendment to the 
Federal Constitution, which is the only complete 
remedy for this crying evil, and without abandoning 








—= 
their respective public policies to which they appar. 
ently jealously adhere. It is high time that a move. 
ment was initiated in the Legislatures or by the trial 
courts by which divorces shall not be granted, except. 
ing in those cases where the court can obtain such 
jurisdiction over the defendant that it must be recog. 
nized by every other State and Territory in the land, 
It may be competent for the courts to refuse to grant 
divorcees against non-residents where the matrimonial 
domicile was not in our State, on substituted service, 
which, if granted, would be valid and binding in this 
State owing to the existing legislative authority even 
though it would not be recognized by the courts of 
other States and Territories, but since the authority 
or propriety of the court refusing to thus exercise 
its jurisdiction may be doubted, it would seem that 
the Legislature of our own State at least should re. 
vise the laws with respect to granting divorces and 
confine the authority of the courts to cases where 
jurisdiction can be obtained which will insure the 
validity of the divorce not only in the State where 
granted, but in every other State and Territory. 
This could be done by providing that a divoree 
against a non-resident of the State shall not be 
granted on substituted service, excepting where it is 
shown that the matrimonial domicile of the parties 
was within the State. The practice now prevailing 
and authorized by statute of granting divorces 
against non-residents on substituted service, where 
the matrimonial domicile was not within the State 
and of our courts refusing to recognize, as in the 
ease at bar, similar divorces granted upon the same 
ground upon which a divorce may be obtained here, 
cannot be defended and should be discontinued. It 
seems to me too clear for argument that we should 
not grant a divorce where on like facts with respect 
to residence, misconduct and service we would refuse 
to recognize a decree of a court of a sister State or 
of one of the Territories. 
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The Lawyer in Literature. 





Appress or Hon. A. A. GuNBy BEFORE THE LOUISI- 
ANA BAR ASSOCIATION. 





“It is not my purpose to review or discuss what 
lawyers have done in literature. No doubt every 
lawyer, if he had the leisure, would like to drop into 


literature as Silas Wegg and Dick Swiveller 


‘dropped into poetry,’ and no doubt many a lawyer 
would shine with brillianey in the literary firmament 
and find there the reward of all his toils and the 
dream of his life, as a large number of lawyers have 
A writer in the Green Bag for Sep- 
tember, 1900, has undertaken to give a list of the 


already done. 
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numerous cases in which men have turned away 
from the stern but beautiful Themis to worship at 
the altar of the Muses. He says: 

“*To begin the catalogue with an illustrious name, 
Sir Walter Scott read law in his father’s office and 
was admitted to the bar. Macaulay was a lawyer, 
and he had not yet relinquished the profession when 
he wrote “The Battle of Troy” and his “ Essay on 
Milton.” Dickens and Disraeli both worked in 
solicitors’ offices. Thackeray was a lawyer, and so 
was De Quincey. Bailey, of “ Festus” fame, aban- 
doned the bar for poetry. Hazlitt did the same, and 
so did Tupper. Charles Reade was a barrister before 
he took to writing plays and novels. Lockhart 
studied law in Edinburgh and became an advocate. 
Tom Moore was a student at Middle Temple. George 
Henry Lewis, perhaps less famous for his writings 
than for his association with George Eliot, worked 
for a time in the lawyer’s office. Samuel Warren, 
famous on account of his “Ten Thousand a Year,” 
which is said by some to be among the best fifty 
books in the world, was a lawyer.’ 

“The writer proceeds to add to this remarkable 
group of literary lawyers the names of Hume, the 
philosopher; Fielding, the novelist; Hallam, the his- 
torian, and even Cooper, the poet, who spent nine 
years in the Temple, and Alfred Austin, the present 
poet laureate of England, were called to the bar. In 
France, he gives us the mighty names of Montaigne, 
Boileau, Le Sage, Montesquieu, Thiers and Voltaire. 

“In America we find that Washington Irving, 
Lindley Murray, Noah Webster, Motley, the his- 
torian, Walt Whitman and John G. Saxe, Henry 
Dana, Thomas Nelson Page, John Hay and General 
Lew Wallace were all lawyers before they became 
great writers. 

“Thus, in science and art, in drama, history and 
philosophy, the study of the law has prepared the 
way for marvelous success, and the constellation of 
literary lawyers becomes so bright and powerful that 
we almost conclude that the study of the law is the 
only road to literary eminence. And this fact has 
led others to the still broader generalization and 
prediction that the study of law is the best and most 
proper preparation for the successful pursuit of all 
other intellectual callings. 

“There are even those who contend that Shape- 
speare was a lawyer, or at least a lawyer’s clerk, 
arguing from his great familiarity with law terms. 
It is true that the great bard uses many law phrases 
and expressions; but I think he drew his knowledge 
of the law from his imagination, from which he drew 
most of his other materials. If Shakespeare had 
heen a lawyer he never would have published such 
an absurd law trial as that which is found in the 
‘Merchant of Venice.’ The trial before Judge Portia 
is such a farce, and the decision of that learned 








pundit is such an affront to all the principles of law, 
justice and reason, that we are bound to conclude 
that the great author intended it as a satire on 
woman’s fitness for judicial duties! 

“Shakespeare evidently believed that, if woman 
occupied the bench, she would make Christians of all 
the Jews and everybody else in the world, and would 
force all the rich fathers to divide their shekels with 
their fair young Jessicas, who were eager to get mar- 
ried! Ye gods! What an innovation that would be! 

“ But, however interesting it may be to follow the 
careers of men who have turned from the law. to 
literature, or of men who, like Blackstone and Story, 
turned from literature to law, we must leave that 
engaging theme and turn our attention to the real 
subject of this address, which is the character that 
has been given to lawyers in literature. My subject 
is not what lawyers have done for literature, but 
what has literature done for lawyers—what standing 
and character has the world’s literature given to 
lawyers and their profession. 

“On every stage lawyers have shared with mounte- 
banks and mothers-in-law the keenest shafts of 
satire, slander and ridicule. I was talking to a witty 
lady friend about making a speech on what litera- 
ture has to say about lawyers, and she immediately, 
and with keen interest, replied: ‘The first passage 
for you to explain is where the Bible says, “ Woe 
unto ye lawyers,” and so forth and so on. This 
seemed to be a poser. There is no doubt about there 
being such a passage in the Good Book. It occurs 
in St. Luke, chapter 11, verse 46, which reads: 

“* Woe unto you, lawyers, also! for ye lade men 
with burdens grievous to be borne, and ye yourselves 
touch not the burdens with one of your fingers. Woe 
unto you, lawyers, for ye took away the key of 
knowledge, yet entered not in yourselves, and them 
that would enter ye hindered.’ 

“There is no doubt that this denunciation of 
lawyers, as translated and published by the scholars 
of good King James, contributed largely, if not 
chiefly, to the bad opinion of lawyers in popular 
literature. Yet, on investigation, we find that the 
passage in question does not refer to ‘ lawyers’ at all, 
but to Seribes, who were mere copyists of the Mosaic 
law, a kind of national custodians of theocratic 
records which were considered to be the ‘key of 
knowledge,’ and which were concealed and ‘ hindered’ 
from the view of the masses of the people by the 
Seribes and Pharisees, for whom this terrible de- 
nunciation was intended. This is made clear by the 
twenty-third chapter of St. Matthew, where the 
Seribes and Pharisees are excoriated, but no mention 
is made of ‘ lawyers.’ 


“The fact is there were no lawyers, neither in 
semblance nor in substance, among the Jews. The 
kings and priests were lawmakers and law interpre- 
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ters and law executors. They were executive, legis- | Patronius. He went before the courts and took 
lative and judiciary all in one. evidence and made speeches in behalf of his clients, vi 
“ Tacitus tells us that, when the Romans conquered | but for a long time he was forbidden to receive any = 
Judea, the Jews had to employ in all their law busi- | pay for his services. The practice of the law iy 
ness the young men who went out from Rome to the | that early day was esteemed to be a purely altruistic 
provinces for the purpose of pleading causes before | profession. But that law was easily evaded by pres- 
the Procurators, and thus preparing themselves to }ents from grateful clients, and we know that both 
attend to weightier causes in the imperial city. | members of the firm of Cicero & Hortensius became 
These young lawyers were repeatedly employed by [luxuriously wealthy. It seems that they were 
the conquered Jews, both to prosecute and defend, | allowed to charge for practicing law in the provinces, 
and for the first time they introduced the business J and, finally, they were permitted to charge fees at p 
or profession of pleading a client’s cause before a] Rome, but were forbidden to contract for a part of 
judicial tribunal. It is, therefore, clear that the | the verdict or judgment as compensation. In other 
Divine Teacher referred not to lawyers, but to theo- | words, contingent fees were outlawed. I am told 
logians, who profess to hold the key of divine knowl- J that this law still prevails in the conservative State 
edge. £ New Jersey, where a lawyer cannot sue for nor 
“ Of course there are many expressions in the Old } collect a contingent fee. By the time of Juvenal, all 
Testament such as ‘ Plead my cause,’ ‘ Plead the cause | the popular prejudice and slanders against lawyers 
of the widow and the poor,’ ‘I will plead the cause of | had become current, and that bitter satirist acc\yses 
my people,’ ‘ Who will stand up and plead,’ ete.; but | them of stirring up litigation, of corrupting the 
these refer to personal appeals to the king, such as | courts, of fraud, imposition, perjury, of resorting to 
Queen Esther made to King Ashasuerus in behalf] all sorts of subtle distinctions, and veiling the law 
of Mordecai and her people. If there were any Jin a cloud of mystery. Such was Juvenal’s concep- 
lawyers in Bible times, Esther certainly was one, and | tion of the Roman civilians who developed the civil 
she accomplished in her suit what has never been { law, and thereby became the greatest benefactors of 
done before or since; that is, changed a law and |the world. Technical forms were invented, says Gib- 
judgment of the Medes and Persians. She obtained | bon, to avoid the effect of ignorant and despotic leg- 


of 
in 


a new trial, got judgment in reconvention against } islation, and secure a return to the dictates of nature : 
Haman, hanging him on his own gallows, and giving } and reason. The lawyers were accused, and are still , 
the Jews throughout Chaldea the right to kill and J accused, of making form superior to matter, and of h 
rob as many Gentiles as they could attend to in one] placing precedent above common sense. Yet, in an 
day. That, surely, was a great victory for a lady | age of despotism, these technicalities were necessary 
lawyer! to protect the rights of property and the substance 
“For the past two hundred years the definition of | of liberty. The world owes an incalculable debt to t 
‘lawyer’ has been one who represented others in} those who established the principles, and even the t 
maintaining their legal rights before the courts; in | intricacies, of the civil law. As long as human legis- t 
other words, ‘lawyers’ have been understood to be a} lation is ignorant and imperfect, lawyers will be ‘ 
class or profession of men who make it their business ]| needed to construe, modify and even ‘ twist’ statutes 
to defend or prosecute suits between other parties, as} into some semblance of right and reason. 
well as to advise, counsel and instruct people out of “These same ‘technicalities’ of which Juvenal 
court as to their legal rights, and as to all legal} complains have been made the basis of many a lit- ; 
forms and formalities for the transaction of business.] crary denunciation. To be ‘technical’ has always ; 
“In this sense of the word there were no lawyers been considered to be heartless. In 1883 Irving " 
in ancient Greece. Every man pleaded his own] Browne, of Albany, N. Y., published quite an enter- 
eause before the Heliwa, or Supreme Court, at} taining book on Law and Lawyers in Literature, in : 
Athens, and the principal orations of Demosthenes] which he has collected a vast body of quotations to 
were pronounced, in his own cases, as ‘on the] show the lawyer’s place in literature. It is amazing 


crown,’ which was a defense of himself, or the five] to see with what few exceptions the writers of the 
arguments made against his guardians. Demosthenes} world have culminated, caricatured, rediculed and 
also composed speeches for others to make in their | anathematized the profession of the law. 

own cause, a practice which was much followed in “The poets with hardly an exception, are bitter as 
Athens, and I am told that, in the Congress of the]| gall against law and lawyers. It is true that Pope 
United States, even to this day, the old Greek custom | culogizes Fortesque, who gave him free legal advice, 
prevails of delivering speeches composed by others. but he treats him as a philanthropist and public man, 

“Tt was in Rome that the legal profession was first | not as a lawyer. 

developed and the lawyer walked the streets accom- “Coleridge and Southey call the devil the arecb- 
panied by a crowd of clients, who called him] lawyer, and all through the poets runs the concep- 
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tion that every lawyer is an advocatus diaboli, a 
Fra Diavolo, whose business it is to blacken and 
destroy innocence. 
«“*The law thy calling ought to have been. 
With that wit so ready and tongue so free 
To prove by reason, in reason’s despite, 
That right is wrong, and wrong is right, 
And white is black, and black is white. 
What a loss have I had in thee! ’ 

“Oliver Goldsmith assigns to Tom Vickey the un- 
pardonable fault of being ‘a special attorney,’ and 
Shelley and Tom Moore and clearly convinced that 
every lawyer is ‘ akin to the father of lies.’ 

“Tennyson has very little to say about lawyers, but 
he gives a broadside to the common law as 

“The lawless science of the law, 
The codeless myriad of precedent, 
That wilderness of single instances.’ 

“Tennyson, like many other poets, has been fond 
of applauding the Forum of Conscience, and contrast- 
ing it with other tribunals in truth and purity: 

“* ach man bears about him 
A silent court of justice in his breast, 
Himself the judge and jury, and himself 
The prisoner at the bar, and in that court 
He who wrongs his friend is ever condemned.’ 

“ Shakespeare is as merciless on the lawyers as any 
of them. He always gives them a biff in the ribs. 
He makes in Hamlet’s soliloquy the law’s delay one 
of the reasons for suicide, and in Romeo and Juliet 
he makes Queen Mab gallop 

“*O’er lawyers fingers, who straight dream on 
fees.’ 

“But it is the novelists who have been hardest on 
the lawyers. From the smallest to the greatest, from 
the dullest to the brightest, they all take a fall out of 
the lawyers. It may be said, however, that a novel 
never represents a lawyer as stupid. Like his sup- 
posed kinsman, Satan, the fictitious lawyer is always 
painted as being very bad, but also, felicitously, 
bright and busy. I can also say that I never met 
with a law trial or law scene in any novel where the 
rules of law were correctly represented and applied. 
They all make grotesque mistakes when they take 
their characters into court. 
ists claim to have submitted their law scenes to 
lawyers, and Bulwer says he paid a good fee for a 
legal opinion as to the correctness of his lawsuit in 
‘Night and Morning,’ which bases the proof of a 
marriage on an unauthorized copy from a lost regis- 


Sometimes these novel- 


try, whieh never could have been admitted in evi- 
Mark Twain, in his ‘ Pudd’n- 
head Wilson,’ says he also submitted his law pas- 
sages to a lawyer, but does not say whether he paid 
for the consultation or not. Pudd’nhead took twenty 
years, while waiting for his first case, to invent a 
system of recognizing people by the impressions or 


dence before any court. 


prints made by the individual’s finger-tips on a slip 
of glass. He called these impressions ‘ indestructible 
signatures,’ and he went into court with his pocket 
full of them, and worked a tremendous trick or bluff 
on the judge, jury and audience; but it all displays 
a wonderful ignorance of the admissibility and effect 
of expert testimony. Some people have thought 
Mark Twain’s idea was suggested by Alphonse Ber- 
tillon’s system of recognizing criminals by the 
measurements of the bony parts of the body, includ- 
ing the middle fingers; but the Bertillon system does 
not attribute any peculiar character to the parts 
measured, and there is some doubt which was ahead 
of the other, Mark or Alphonse. 

“ Passing over Trackeray, Charles Reade, Wilkie 
Collins, George Eliot, and others, in England and 
America, let us turn our attention to the lawyers in 
the works of Charles Dickens, the greatest of Eng- 
lish novelists, our prose Shakespeare, ‘ another intel- 
lectual ocean whose waves touched all the shores of 
thought.’ Dickens had unbounded pathos and ten- 
derness and passionate sympathy for frail humanity. 
He poured out the resources of his great heart on 
Little Nell, Little Dorrit, poor Miss Flite, Paul 
Dombey, Oliver Twist, David Copperfield, and Tom 
Pinch, and a host of other weak and lowly creatures 
of his humane fancy. But he never had a kind word 
He painted them as a set of cruel 
sharks and greedy vultures, and always classed them 
with such scoundrels as Squeers, Pecksniff, Fagin 
and Quilp. 


for lawyers. 


The roll of Dickens’ lawyers is enough 


to make the gates of Erebus creak on their hinges. 


What a precious lot of rogues and liars! 
make the flesh creep! 


How they 
He drew them as men who 
aot only trifled with the law, spending a hundred 
years over a case where somebody stopped up a path 
that came from a place where nobody ever came 
from, and led to a place where nobody ever went; 
stretching out the chancery case of Jarndyce vs. 
Jarndyce generation after generation of trickery and 
fraud; but, as actual murderers, and forgers, and 
bribers, and cheats, systematically violating every 
the ordinary prosecution of their business. 
Nobody can rise from reading the novels of Dichbns 
without feeling that the lawyers of his day were 
knaves and cutthroats. He even includes one female 
lawyer in his terrible catalogue, Miss Sally Brass, 
who was a great a scoundrel and liar as any of her 
brother attorneys. He does make out Dick Swivel- 
ler, the law clerk, as a pretty good fellow, but it is 
made plain that Dick knew no law and never looked 
at a law-book or had a client! Pretty much the 
same may be said of David Copperfield, who was a 
law elerk without blemish and without practice. 
“When lawyers take a hand in writing literature 
they are as hard on their profession as other writers. 
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Samuel Warren was a lawyer of large practice and 
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success in London, and he stuck to his profession 
after he had obtained fame and immense success in 
the field of literature. Yet, in his famous novel, 
‘Ten Thousand a Year,’ he depicts the celebrated 
firm of Quirk, Gammon and Snap in the most odious 
and damnable colors. They are the types of three 
departments of infamy. Quirk is the embodiment of 
crookedness and hypocricy; Oily Gammon is the past 
grand master of smooth imposition and shrewd 
fraud; Snap is all that is little, base and cowardly. 
Like the devil in * Paradise Lost,’ Gammon is the 
hero of the book, and the author fixes upon his 
strong character such a fatal necessity for practicing 
fraud that he actually manifests pleasure in commit- 
ting suicide and carefully removing all evidence of 
the deed, in order that his loved ones might get the 
insurance upon his life. Ah! who can tell how many 
seemingly bad, unloving men have sacrificed their 
lives in the same way! 

“ We may be sure that Warren and Dickens wrote 
from life, and that they were familiar with lawyers 
who filled the characters that they depicted. Swift 
satirized the lawyers and judges out of spite and 
resentment for injuries he had suffered at their 
hands. 

“ But Dickens was not malevolent. 
from spite. 


He never wrote 
He was a great reformer, who sought to 
improve the lives and conditions of his fellow-men. 
For this end he exposed the foibles, vices and crimes 
of society, as well as celebrated its virtues and 
heroisms. 

“We must not suppose that all the lawyers whom 
Dickens knew were like Sampson Brass. There were 
in London, as there are in every town and city of 
the United States, lawyers of great ability, whose 
honesty and fidelity are known and acknowledged by 
all men. There were then, as there are now, men in 
the legal profession who would adorn any walk in 
life, high-minded, broad-souled, pure-hearted men, 
who protect the fortunes of widows and orphans, 
shield the defenseless weak, and guard the rights of 
trusting clients with incomparable skill, zeal and in- 
tegrity. These great and worthy lawyers are not 
as rare as literature would lead us to believe. They 
have been the ornament, the guide and the blessing 
of every age. They are the most useful and benevo- 
lent class of society, for they help all other voca- 
tions and bear upon their responsible shoulders the 
business difficulties, the personal struggles and pri- 
vations, the private and public interests and affairs 
of all men. No man could make a fortune without 
the aid of a lawyer, nor keep it after it was made. 
Active and energetic, untiring and unfearing, gener- 
ous and genial, without affecting superior virtue or 
forgetting the dignity of man, such lawyers have 
done more than all other professions for the security 
of property, the protection of freedom, the establish- 
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ment of civilization and the amelioration of human 
existence. Civilization is the reign of law, ang 
lawyers are the law’s imperial guard and high priest. 
hood! These are the men whose virtues and charge. 
ters will yet make the grandeur and glory of a be. 
ter and higher literature than has yet been written, 

“ But why did not Dickens write of these noble 
and higher types? 

* Because he was writing to please the people, and, 
in order to sell his books, he had to consult and 
appetize the popular prejudice against lawyers, No. 
body wanted to be told about an honest lawyer. Phe 
populace did not believe such a thing existed. They 
had a deep-seated and strong antipathy for the man 
of law, and they wanted to see him in the pillory of 
satire, ridicule and contempt. It is easy to see why 
the novelist, the dramatist and the journalist cater 
to the popular prejudice in deseribing the lawyer, 

“It is not so easy to determine why people, many 
of whom are the clients and beneficiaries of lawyers, 
harbor and cherish a prejudice against the whole 
profession. Why does popular opinion look upon the 
lawyer as the most tricky and unreliable of all in- 
telligent men? Why is it generally believed that 
lawyers need reformation more than other classes of 
men, and that bankers, wholesale merchants, manu- 
facturers and even railroad men are more _ honest 
and trustworthy and truthful than lawyers? This is 
a big question of long standing. 

“ There are a great many answers to it. No doubt 
the audience laughs and applauds when a lawyer is 
transfixed with sarcasm or ridicule. Out of resent- 
ment for his coneeded power and superiority, partly 
because he has got the best of it in court, partly 
because he loves to jest at the expense of others, 
partly because he is so independent of sympathy and 
assistance, the people love to see the lawyer made the 
butt of a joke or the victim of a slander. 

“The universal belief in human fallibility and 
temptability makes people ready to believe that law- 
yers will naturally and inevitably take advantage of 
their peculiar powers and opportunities to trick, 
deceive and defraud. They even believe that a 
lawyer’s business requires him to deceive and _ ren- 
ders it necessary for him to suppress the truth, and 
suggest falsehood. The law is so mysterious and 
unintelligible to the mass of people that they look 
upon its practice as they did upon witcheraft and 
the dark acts in the Middle Ages. They dread the 
lawyer’s power; they resent his success; they envy 
his opportunities; they distrust his integrity; but, at 
the same time, they compliment his zeal by believing 
he will stick to his client through thick and thin. 
On this point ‘they all have faith in his cussedness, 
and in every time of trouble they call on the lawyer, 
loud and long, and place their property and _ lives 





and liberty in his hands with absolute confidence. 
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“But, over and above and beyond all these reasons 
for popular prejudice against the legal profession, 
we must admit that it has justification and explana- 
tin in the fact that so many lawyers betray their 
trusts and convert the opportunities and advantages 
of their high profession into the tricks and schemes 
of chicancery and sharp practice. Let us not dis- 
guise from ourselves the necessity for reform along 
these serious lines. 

“David Dudley Field, the great publicist and law 
reformer, devoted the last years of his great and 
able career to the encouragement and organization 
of law-reform associations, but he returned to the 
skies too soon. The Bar Association of Louisiana, 
which I have the honor to address, has assumed the 
nission of finishing a part of this great man’s self- 
assigned task, which is to raise the standard of the 
law, and the standard of the profession, and the 
standard of the practice, and place them above the 
low trickery which brings disgrace and derision on 
law and lawyers in the popular mind. 

“In order to do this it is necessary to develop 
reciprocal respect between the bench and bar, and 
lodge in the minds of lawyers and judges a more 
wholesome respect for the law. 

“But more important than everything else is a 
proper conception of the dignity of our own pro- 
fession as the maintainers and preservers of the law. 

“The higher a man’s ideals, the higher his concep- 
tion of the dignity and worth of his work, the better 
that work will be. 

“De Tocqueville not only said that the lawyers 
were the aristocracy of America, but he said they 
were the scholars, and leaders, and legislators, who 
had made most of the laws and moulded most of 
the political and social institutions of this country. 
A large majority of every Congress and of almost 
every State Legislature have been lawyers. <A large 
majority of our presidents have been lawyers, and 
sme of them have been men of broadest letters, such 
as Jefferson, Madison, Adams, Garfield and Theodore 
Roosevelt. 

“James Bryce came to America fifty years after 
the visit of De Tocqueville, and he records the opin- 
im that the lawyers have lost their political influ- 
euee, and do not stand as high socially and financially 
as they formerly did. Mr. Bryce, however, says 
that the best practicing lawyers are superior to the 
judges; that success at the bar is more easy and 
wore uniform than in any other country on earth, 
md that our law schools are the best in the world. 
This great Englishman says that there has been dur- 
ing the last thirty years a decadence in the American 
tat, especially in the large cities, and he warns us 
that it is the high function of the legal profession, 
vho are the confidential advisers of private persons 
ind publie corporations, to promote obedience to the 





law, to restrain vexatious litigation, to exercise a 
powerful influence for good over the judiciary, and 
to ‘maintain the tone of the community, especially 
of the mereantile community, which, under the pres- 
sure of competition, seldom observes a higher moral 
standard than that which the law exacts.’ Mr. Bryce 
certainly presents a high conception of the responsi- 
bility and character of the legal profession, but none 
too high. 

“ Burke is quoted as saying that the study of the 
law sharpens, but does not broaden, the intellect. 
But against this celebrated mot, I put the opinion 
of Dr. Oliver Wendell Holmes, himself a learned 
physician, who declares in his delightful book, ‘ The 
Autocrat of the Breakfast Table,’ that ‘lawyers are 
quicker witted than either of the other professions, 
and abler men generally.’ 

“T would also quote, in opposition to Burke and 
the novelists and dramatists, the splendid words of 
Edward Everett, statesman and orator, who was edu- 
cated as a clergyman, and who says: 

“<The lawyer must be able to reason from the 
noblest principles of human duty, and the most gen- 
erous feelings of human nature; he must fully com- 
prehend the mighty maze of social relations; he 
must carry about him a stock of learning almost 
boundless; he must be a sort of god to men and 
communities, who look up to him in the direct peril 
of their lives and fortunes.’ 

“To bring the legal profession to a level of those 
lofty ideals, let it be the mission, as it is the aim, of 
this Association. Let it never be forgotten, no mat- 
ter what literature may say or popular prejudice 
think, that the classical idea of justice was a woman, 
thus emphasizing the attributes of gentility, kind- 
ness, and merey. Let it not be forgotten that Themis, 
goddess of law, bore to Jupiter three beautiful 
daughters, Justice, Peace and Order, and these are 
the three ends of all laws and of all lawyers. First 
among these three is Justice, ‘equal and exact jus- 
tice,’ pure, unbiassed, unchanging justice for all! 
This is the one thing needful. This is the indis- 
pensable thing that will solve all the problems of 
society and all the secrets of life. Justice is the only 
public morality and the only true public policy. Jus- 
tice is ‘the righteousness that exalteth a nation! ’” 
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: The Humorous Side of the Law. 

A sorrowing youth had lost his father. <A solici- 
tous friend of the departed asked the boy to tell 
him of his father’s last moments, and especially his 
last words, He wanted to know what parting mes- 
sage he left. as his spirit fled the clay, The sobbing 
youth quickly replied: “He didn’t have any last 


words; ma was with him to the end,” 
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Gift Induced by Fraud. 


DIVISION OF COMMISSIONS FOR PRocURING PURCHASER 
OF PROPERTY. 


New York SUPREME CourRT—APPELLATE DIVISION— 
First DEPARTMENT. 
May, 1908. 


WituiamM N. Amory, plaintiff-appellant, v. DANIEL 
Nason, defendant-respondent. 


Present: Hons. Georce L. INGRAHAM, CHESTER B. 
McLAUGHLIN, FRANK C. LAUGHLIN, JOHN PROCTOR 
CLARKE and Francis M. Scorrt, JJ. 

Appeal from a judgment dismissing the complaint, 
before any testimony was taken, upon the ground 
that it did not state facts sufficient to constitute a 
cause of action. 

Parris 8. Russell, for appellant; Charles E. Rush- 
more, of counsel (Daniel Nason, defendant, in per- 
son), for respondent. 

CLARKE, J.—The complaint alleges that the defend- 
ant was employed and acted as attorney and counsel 
in certain proceedings to foreclose and sell the prop- 
erty and franchises of the Jerome Park Railroad 
Company, and was likewise agent and acted as attor- 
ney for the owners of a large majority of stock and 
bonds of the company in obtaining a purchaser there- 
for at private sale; that as such attorney and agent 
he entered into an agreement with the plaintiff 
whereby the defendant agreed to sell and deliver to 
the plaintiff at his option the stock and bonds of 
said railroad at an agreed price of $25,000, at which 
price the defendant stated that he was authorized to 
sell such stocks and bonds, and further agreed that if 
this plaintiff produced a purchaser other than plain- 
tiff ready and willing to buy at a price in excess of 
$25,000 he was authorized and would sell and deliver 
said stocks and bonds to such purchaser, and allow 
and pay to plaintiff as his profit and compensation 
any sum realized in excess of such selling price of 
$25,000; that thereupon the plaintiff devoted his 
time and efforts to sell such property, and produced 
a purchaser ready and willing to buy said stocks and 
bonds and pay therefor the sum of, $55,000, and at 
the same time plaintiff disclosed to defendant the 
name of said purchaser and the amount to be paid, 
and demanded of defendant that he fulfill his agree- 
ment as aforesaid and deliver said stocks and bonds 
to such purchaser and to pay plaintiff the profit and 
compensation of $30,000 as agreed and to which this 
plaintiff thereby became entitled; that thereafter, 
with intent to defraud and deceive this plaintiff into 
consenting to share such profits, the defendant falsely 
and fraudulently stated and represented to this plain- 
tiff that he had explained the situation fully to his 
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clients and principals, had returned all fees received 
from them, and had waived and refused the sum of 
$1,000 and all other future fee or compensation from 
such clients and the principals, and had severed anq 
terminated all relations, either of attorney or agent, 
with the owners of such stocks or bonds, and was jp 
a position to co-operate with this plaintiff and act as 
his attorney in carrying through such transaction, 
and could act in good faith and free from any duty, 
influence or interest adverse to his duty to and the 
interests of this plaintiff, and that the owners of said 
stocks and bonds had stated and assured defendant 
that they would sell said stocks and bonds to this 
plaintiff or any other purchaser procured by him on 
substantially the terms originally agreed on, and 
allow him to retain his profits if this plaintiff would 
share said profits with the defendant, but his clients 
and principals had further stated that they would 
otherwise refuse to do so, and no sale would or could 
be effected except through co-operation and with the 
assistance of the defendant; that plaintiff believed 
said representations to be true and relied thereon, 
and was thereby induced to and did agree with the 
defendant to retain him as agent and attorney, and 
did retain the defendant as his agent and attorney 
to act for plaintiff in carrying on said negotiations, 
and allowed him to transact such business in defend- 
ant’s name and retain as his compensation the sum 
so demanded by him, amounting as a total to the sum 
of $15,850; that the deal went through, and that de- 
fendant has retained and refused to pay over $15,850, 
though demanded; that the representations and state- 
ments of defendant as aforesaid were false; and were 
known by the defendant when made to be false, and 
were made with intent to deceive and defraud plain- 
tiff, and, on the contrary, defendant did not and hai 
not explained the situation to his clients and princi- 
pals, and had concealed and suppressed the facts and 
the agreement made with this plaintiff, the profit or 
compensation to be made thereby, and that defendant 
was to share in such profit and receive a fee or com- 
pensation from this plaintiff, and that defendant did 
not either return, refuse or waive a fee of $1,000, or 
any other fee or compensation, and had not severed 
or terminated his relation as attorney and agent with 
the owners of such stock and bonds, and was not in 
a position to co-operate with this plaintiff and as 
his attorney and agent in good faith and free from 
any duty, influence or interest adverse to the inter 
ests of this plaintiff, and the clients or principals 
of defendant never stated to nor assured defendant 
that they would complete the sale and allow this 
plaintiff to receive such profit if plaintiff would 
share said profit with defendant, but would other 
wise refuse to sell such property. 

At the opening of the case a motion was made to 
dismiss the complaint on the ground that the com 
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plaint failed to state a cause of action against the 
defendant, which motion, having been granted, the 
plaintiff appeals. 

The argument of the respondent is that the com- 
plaint sets up a complete cause of action to recover 
by a broker an agreed upon compensation for pro- 
ducing a purchaser, ready, willing and able to per- 
form upon the terms propounded by the seller; that 
having so performed the agreement upon his part 
the obligation of the seller became fixed and the 
broker was entitled to his compensation, and that 
the courts were open to him to enforce the said agree 
ment; that if thereafter he chose to divide the fees 
which he had earned with the defendant it was a vol 
untary and gratuitous payment upon his part, and 
that he had no standing in court to recover back 
from the defendant the amount so voluntarily paic 
to him. He cites as his main reliance Doyle v. The 
Rector, &e., of Trinity Church, 133 N. Y. 372. That 
case, as I read it, does not bear upon the controversy 
here presented. No question of good faith or deceit 
or fraud was there involved. In that case the court 
held that plaintifl’s assignor, after full performanec 
of his contract, having with full knowledge of the 
facts voluntarily performed certain other work with 
out any promise on defendant’s part to pay therefor 
he could not recover. “By acquiescing in thes 
terms and voluntarily doing the work he must be 
held in law to have agreed to give his work to the 
defendant.” “If one agrees to work for another for 
But if 
he voluntarily performs his promise and does the 
work he cannot afterward compel payment for it.” 

The facts in the case at bar are entirely different. 
This is not an action against the sellers of the prop- 
erty for the amount of the broker’s commission, 
where with full knowledge of all the facts the plain- 
tiff had subsequently made an agreement to satisfy 
his claim upon receipt of one-half thereof. It is a 
claim against the attorney and agent of those sellers 
who, the sale not having been completed, induced the 
plaintiff to give up to him one-half of his commis. 
sions which had been earned upon the false repre 
sentations that the principals had refused to carry 
out the sale unless the commissions were divided 
with the defendant. The plaintiff parted with a 
right; he gave up $15,850, not voluntarily upon 
knowledge of the facts as an honest gift, but in- 
duced by fraud, deceit and false representations. 1 
know of no reason why a gift induced by fraud, de- 
ceit and misrepresentations may not be recovered as 
well as the payment of a sum of money upon a claim 
of right. The plaintiff parted with a valuable right 
moved by the fraud and deceit of the defendant. His 
reasons for doing so were obviously to insure the 
carrying out of a deal not yet consummated, to avoid 
the uncertainty of litigation depending upon oral 


nothing he may afterward refuse to work. 





evidence, to acquire a quick realization rather than 
a lawsuit. 

The essential constituents of an action for fraud 
and deceit are “representation, falsity, scienter, de- 
ception and injury” (Brackett v. Griswold, 112 
N. Y. 454, 467). Every one of these elements are set 
forth in the complaint. 

In 14 Am. & Eng. Enc., 143, it is said: “ The fact 
that the action of a person to whom false and 
fraudulent representations are made proceeds from 
benevolence and not from self-interest does not pre- 
vent him from maintaining an action for deceit pro- 
vided the false representations induced him to act 
(Buck v. Leach, 69 Me. 484, and see Wessels v. Carr, 
15 App. Div. 360).” 

In the latter case a complaint had been demurred 
to which alleged that the plaintiff recovered a judg- 
ment against the defendant for $1,237.49 which was 
still unpaid and unsatisfied. On plaintiff endeavor- 
ing to collect said judgment the defendant wilfully, 
intentionally and falsely represented that he was a 
poor man and could not pay a dollar of his debts, 
but that if plaintiff would accept $250 in full settle- 
ment of said judgment and give defendant a release 
from all obligation under the said judgment he would 
procure a party to take an assignment of said judg- 
ment for the said sum; that relying upon the state- 
ment of the defendant in regard to his inability to 
pay the said judgment, the plaintiff accepted the de- 
fendant’s offer, gave the defendant a release and made 
an assignment of the said judgment to one Mangels; 
that the $250 was paid not by Mangels, but by the 
defendant; that the assignment to Mangels was in- 
tended to deceive plaintiff into believing that the de- 
fendant was a poor man and unable to pay the judg- 
ment, and that the assignment was for the benefit of 
the defendant; that the representation of defendant 
in regard to his inability to pay said judgment was 
false and made with the intention of deceiving and 
defrauding the plaintiff; that in fact the defendant 
was a man of means and able to pay the said judg- 
ment in full, and that by reason of the premises the 
plaintiff has suffered damage in the sum of $1,500. 
O’Brien, J., said: “ The essential constituents of an 
action for fraud are representations or falsity, 
scienter, deception and injury. The complaint con- 
tains all these elements. The only question that can 
arise is whether the character of the representations, 
if proved, is of a sufficiently grave nature to entitle 
the plaintiff to relief. In other words, will a false 
and fraudulent representation, made with intent to 
induce a compromise, that one is poor and unable to 
pay his debts, when in fact he is able, justify an 
action for damages? Of course, if the fraud is suf- 


ficiently grave the release and assignment present no 


insuperable barrier to a recovery. 


If such 


representations were, as alleged, false and untrue 








176 THE ALBANY 


LAW JOURNAL. 





samme 





and fraudulently made, we think that is sufficient.” 

“ Freedom of will and good faith are essential to 
the validity of a gift as in the case of contracts gen- 
erally. Where the donor has been induced to make 
a gift through force, fraud or undue influence, the 
- gift may be set aside.” (14 Am. & Eng. Enc., 1011). 

“The rule is well recognized that a gift procured 
through means of fraud, duress or undue influence 
brought to bear upon the donor is void” (20 Cyc., 
1217). 

The complaint states facts sufficient to constitute 
a cause of action. It follows therefore that the judg- 
ment appealed from should be reversed and a new 
trial ordered, with costs to the appellant to abide 
the event. 

All concur. 
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An Extensive Law Work. 


GIGANTIC TASK COMPLETED BY MAJ. WALTON, OF THE 
DistRicT OF COLUMBIA Bar. 


Maj. Clifford S. Walton, a member of the District 
bar, has just completed what is believed to be the 
largest work on international commercial and mari- 
time law ever published in this or any foreign coun- 
try. 

This work consists of five volumes, the material 
for which has been collected during several years past 
in Madrid, Havana, Mexico City, &e., by Mr. Walton, 
a licentiate in Spanish law, who was well qualified 
for the task. 

The author has worked out a commercial and 
maritime code for the United States on the lines of 
the Spanish codes, a gigantic task in itself, which is 
in advance of the work gradually being done by the 
commissioners of the various States and Territories 
on uniform legislation. The maritime code is em- 
braced in Volume III, and, besides containing the 
laws of the various countries of the western hemi- 
sphere, including the Portuguese-Brazilian codes and 
the French-Haitian codes, is annotated with respect 
to the decisions of the European high courts, as well 
as those of international maritime congresses and 
continental codes. The work is considered of so 
much importance that it has been printed by the 
State Department and the Bureau of American Re- 
publics for the use of our diplomatic and consular 
oflicers, and the Navy Department will undoubtedly 
place it on board of all of its vessels for the use of 
naval officers. 

The work will be invaluable to boards of trade, 
chambers of commerce, and especially of value to 
universities, inasmuch as it has a treatise on each 
chapter, historical matters, and references which 
will be of much assistance to students. The first 
volume embraces the subjects of merchants, acts of 
commerce, merchants’ books, chambers of commerce, 





markets, agents, brokers, companies, partnerships, 
and corporations. Volume II, banks, banking, rail- 
roads, warehouses, officials, employees, loans, deposits, 
pledges, transportation by land, insurance, bonding, 
negotiable paper, ete. Volume III treats of mari- 
time commerce, national and merchant vessels, navi- 
gation, shipping, bills of lading, collisions, averages, 
insurance, &c. Volume IV, bankruptcy, insolvency 
proceedings, prescriptions, &e. Volume V, appendices 
of various laws, amendments, table of contents, and 
index. 

The work clears up many controverted points and 
misunderstandings between the United States and 
foreign countries, and will promote peace as well as 
trade relations. 

Maj. Walton, the author, is a member of both the 
Kuropean and American international law associa- 
tions and of many foreign societies. He is also the 
author of “The Civil Law in Spain and Spanish 
America,” and is often called into various courts as 
an expert on civil and international law matters. 

The publication is of national importance and 
places Mr. Walton in the front ranks of jurist con- 
sults and publicists —Wash. Herald, May 4, 1908. 

as 
Woman’s Expatriation by Marriage. 
Nationality can be acquired by birth, by naturali- 





zation, and by annexation; it can also be acquired 
by marriage, and it is a mistake to suppose that in 
no case can marriage affect the nationality of a man. 
The legal effect of marriage upon the status and 
nationality of woman is one that concerns a vast 
number of persons, especially at the present day 
when international marriages are so frequent. In 
different countries and among different people the 
law on this subject varies, and while ordinarily it 
has been generalized and stated in broad terms that 
on marriage woman becomes of the same nationality 
as her husband, this is by no means always the case. 
There are many exceptions to this general rule, and, 
in order to reach a clear and proper conception of 
what the law is on this subject, one is obliged to 
review the legislation of different nations. 
Allegiance is the tie or ligamen which binds the 
subject or citizen to the State in return for that 
protection which the State affords him; and it is a 
maxim in law that protection and subjection are 
reciprocal. Natural allegiance is such as is due 
from natural-born subjects or citizens, and cannot 
be severed or altered by any change of time, place or 
circumstances, nor by anything but the united con- 
currence of the will of the individual and that of the 
legislative power combined.t 
By the common law natural allegiance was per- 
petual, and being so, a woman by marriage with a 
foreigner could not change her nationality. One 





1 Stephen, Vol. IT, 432, 
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could not expatriate himself without the consent of 
his government, accompanied by some definite act 
on his part manifesting a purpose so to do. A citi- 
zn could not change his allegiance or free himself 
from the obligations of citizenship at his own will. 
This could only be done with the consent of his gov- 
ernment. Expatriation could not oceur without the 
intervention of the power to which the citizen owed 
allegiance, and, consequently, self-expatriation was 
unknown. Expatriation is a personal privilege. It 
cannot be exercised against the free will of the individ- 
ual,and cannot be forcibly exercised by any one else 
for him. The 
tie which binds together a government and its sub- 


It is a right essential to civil liberty. 


jects or citizens, and which creates the reciprocal 
obligations of protection and obedience, can be dis- 
solved only in such a mode as has the assent of both 
parties. So far as concerns the government, this as- 
sent must be expressly made, or must be inferred from 
the fundamental or statutory provisions by which 
the action of the government involved is regulated. A 
change of allegiance, a throwing of it off on the part 
of a citizen, involves on the part of the government 
an acquiescence from that department of government 
which, according to its constitution, must acquiesce 
in it, and on the part of the citizen the manifesta- 
tion of the purpose to expatriate himself by some 
unequivocal act, which act must also be recognized 
by the government to be adequate for that purpose.2 

The tendency of the civil law, however, always 
jealous to hold intact the institution of the family, 
and maintain the supremacy and authority of the 
father or husband of the family, encouraged the doc- 
trine that marriage changed nationality, and the 
codes of almost all Latin countries contain provisions 
to this effect. The majority of foreign text-writers 
on civil and international law favor this principle, 
and advoeate its universal adoption as a social 
necessity in order to maintain the family institu- 
tion. 

Legislation on this subject is nearly universal. 
Thus, a German woman loses her nationality upon 
marriage with a foreign subject. A foreign woman 
acquires Austrian nationality on marrying an 
An Austrian woman loses her na- 
tionality on marrying a foreigner, and she cannot 
legally reserve to herself her Austrian nationality 
on marriage. Where a Hungarian woman marries a 
foreign subject she loses her nationality. Upon mar- 
riage with a Bulgarian a foreign woman becomes 
Bulgarian. On the marriage of a Bulgarian woman 
with a foreigner she loses her nationality. In Eng- 
land a married woman is deemed to be a subject of 
the State of which her husband is for the time being 
a subject. The pxrinciple of the French law applies 

1Fiore Droit Int., sec. 386. 

27 Wheat. 283; 2 Cranch 82. 





to the Grand Duchy of Luxemburg. Mexican na- 
tionality is lost on marriage with a foreigner unless 
the law of the foreigner transfers his or her nation- 
ality upon the Mexican. A foreign woman acquires 
Portuguese nationality by her marriage with a 
native.~ A Portuguese woman loses her nationality 
on marriage with a foreign subject, provided that the 
law of his nationality confers his nationality on her. 
There does not seem to be any legislation on this sub- 
ject in Roumania. <A foreign woman acquires the 
nationality of her husband upon marriage with a 
Kiussian subject. A Russian woman loses her na- 
tionality upon marriage with a foreign subject. A 
foreign woman becomes German by marriage with a 
German subject. A Norwegian’s marriage with a 
foreign woman makes her Norwegian. In Switzer- 
land, the question is left to the Legislatures of the 
several Cantons, although it is generally accepted 
that a foreign woman marrying a Swiss loses her 
nationality of origin and becomes Swiss. A _ for- 
eign woman marrying a Belgian assumes Belgian 
nationality. A Belgian marrying a stranger loses 
her nationality. The Brazilian law, following the 
French code, provides that “La femme Bresilienne 
mariee a un etranger suivra la condition de son 
Authors are divided as to what the word 
‘condition ” means, and by a decree of the Council 
of the State, 1868, the word is officially interpreted 
to mean the civil condition of the husband, and not 
to refer to the nationality of origin. Greek nation- 
ality is acquired by a foreign woman marrying a 
Greek, and is lost on the marriage of a Greek with 
a foreign subject. “Le droit de Bourgeoisie” is 
aequired by a stranger marrying a Spanish woman 
and living with her within the territory of the king- 
dom. Marriage of a Spanish woman with a foreign 
subject denationalizes her. Marriage of a foreign 
woman with a Swede makes her a Swedish subject. 
A Swede loses her nationality on marriage with a 
foreigner. In Turkey a stranger who marries a 
Turk becomes a subject of the Sultan, while an Otto- 
man marrying a foreigner follows the nationality of 
her husband. The rule prevailing in Hayti is that 
the nationality of a woman follows that of her hus- 
band; if a Haytian she loses her citizenship and is 
deprived of the right of owning real property, and 
if a stranger she ipso facto becomes a Haytian, and 
“an immediately exercise and acquire all the rights 
of a citizen. 


mari.” 


The stranger who marries a Venezuelian becomes 
a citizen. In the Republie of Columbia free foreign 
women become citizens on marrying a Columbian.! 
In Bolivia, Argentine Republic and Venezuela, a 
man who marries a native woman becomes of her 
nationality, and at the time of the French Revolu- 
tion the same rule prevailed in France. 








1Calvo, sees. 634, 635. 
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According to French and Italian law, in order that 
a woman should upon marriage with a foreigner lose 
her nationality, it is necessary that the law of her 
husband’s country should, by express legislative au- 
thority, confer his nationality upon her. If it does 
not, then she conserves her nationality, and the hus- 
band and wife still remain citizens of different coun- 
tries. It is necessary, therefore, in order to fix the 
nationality of a married woman, to ascertain not 
only the nationality of her husband, but also 
whether, by the law of his country, his nationality 
is conferred on his wife by marriage. If it does. 
then the wife’s nationality follows that of her hus- 
band, but it it does not, then the wife retains her 
original nationality, and the husband and wife re- 
main citizens or subjects of different countries. 

As the law of Chili does not confer its nationality 
upon a foreign woman marrying a Chilian, it has 
been held that a French woman conserved her status 
as a French citizen after her marriage.! 

Some remarkable instances of a “man without a 
country” have occurred in France. A Mexican 
gentleman came to France, where his children were 
being educated, and remained there over ten years 
without asking permission of the Mexican govern- 
ment to prolong his absence, this being under Mexi- 
can law a forfeiture of his Mexican nationality. One 
of his sons married a German, a native of Cologne, 
and in divorce proceedings the question of his na- 





tionality came up for discussion. The court held 
the son was a heimatlose—a man without a country 
—because his father had lost his Mexican nation- 
ality and not acquired French nationality, and 
therefore, his wife had retained her nationality of 
origin, which was German.2 

This question again came before the Tribunal Civil 
de Nantes in 1901 in an action for divorce. An 
Austrian had settled in France after having left his 
native land twenty-five years before. By Austrian 
law he had ceased to be Austrian, and by French law 
he had never become French, so he was held to be 
heimatlose—a man without a country—and his wife 
by her marriage had not ceased to be French.’ 

And English woman married an Ottoman. He 
dying, she took another Turk for her second hus- 
band. In an action for divorce brought by her in 
France, the French court held that under English 
law she lost her English nationality on her mar- 
riage, but as the law of Turkey did not confer 
Turkish nationality on a woman on marriage, she 
did not become under Turkish law an Ottoman; 
therefore she was neither English nor Turkish—she 
had no nationality.‘ 





1Clunet, 1902, p. 579. 

2 Trib. Civil de la Seine, May, 1897. 
3Clunet, 1902, p. 590. 

4Clunet, 1893, p. 1167. 


ny 


In Switzerland, where a native Swiss married a 
heimatlosat, it was held that she did not thereby loge 
her national character. 

An illustration of the extent to which the doctrine 
of merger by marriage has been carried is found in 
a French case, where, although a bigamous marriage 
in a foreign country had been declared a nullity, yet 
it was held that this illegal and null marriage had 
changed the nationality of the woman who had 
thereby become French.3 

In all Mohammedan countries where the Koran 
prevails, the personal status of individuals is di- 
vided into two categories, faithful and infidels, the 
latter forming no part of the religious society of the 
native, and simply being tolerated on their territory, 
Therefore, where a Christian or even an_ Israelite 
marries a Mussulman, she still remains a stranger 
and does not abandon her nationality of origins 
Consequently, the courts of Tunis have decided that 
where a Frenchwoman married a Moor the wife re- 
tained her French nationality.5 


While it is generally conceded that a woman of 
foreign birth marrying an Ottoman acquires by mar- 
riage the nationality of her husband, yet there exists 
no law on this subject. On the other hand, it is ad- 
mitted that an Ottoman marrying a foreigner pre- 
serves her nationality.6 

The common law, prevailing in the United States 
prior to legislation on this subject, was considered 
by the Supreme Court in 1830, in a case which in- 
volved the question, whether a native-born South 
Carolinian became a British subject upon her mar- 
riage with a British officer. The court, after refer- 
ring to the capture of Charlestown by the British, 
held that the temporary occupation by them did not 
annihilate the allegiance of the inhabitants of the 
State of South Carolina, nor did marriage produce 
that effect, because the marriage of an alien with a 
friend or enemy produces no dissolution of native 
allegiance of the wife. It might change her civil 
rights, but it did not affect her political rights or 
privileges. The general doctrine then was, that no 
person could by any act of his own, without the con- 
sent of the government, put off his or her allegiance 
and become an alien. “If it were otherwise,” said 
the court, “an alien would by her marriage become 
ipso facto a citizen, and would be dowable of the 
estate of her husband, which is clearly contrary to 
laws.”7 

The vast hordes of immigrants who swept over the 
United States from Europe with their wives and 








3 Sirey, Codes Anno. 

4Clunet, 1898, p. 132. 

5 Ibid., p. 606. 

6 Journ. du Droit Int. Prive, 1891, p. 601. 
7 Peters, 246. 
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children, and the necessity of clothing them with the 
political status of the new country of their adoption 
at the earliest possible moment, in order to imbue 
them with the spirit of nationality, finally led Con- 
gress to legislate upon this question. 

The Constitution of the United States provides 
that Congress shall have power to establish an uni- 
form rule of naturalization.! It is to be noted that 
this is an express power to naturalize and not de- 
nationalize. Under this authority Congress in 1855 
passed an act providing that any woman who was 
then or might thereafter be married to a citizen of 
the United States, and who might herself be lawfully 
naturalized, should be deemed a citizen.2 The courts 
of the United States have had occasion to pronounces 
judgment under this law, and while there are a few 
exceptions, yet the great preponderance of judicial 
authority is strongly in support of tke view that this 
law only confers the right of an alien woman to be 
come a citizen of the United States, and does not 
expatriatize an American-born woman on her mar- 
riage with a foreigner—that Congress has not powe1 
under the Constitution to pass a law denationalizing 
American citizens. 1t is evident Congress intended 
to limit the application of this law. It was not to 
apply to all marriages between Americans and for- 
eigners, or vice versa. It was not to apply to native- 
born Americans; it was only to affect aliens by birth. 
The language of the statute makes this clear, for it 
includes only women who might be lawfully natural- 
ized, and native-born Americans already 
Americans by birth could not be naturalized. This 
distinction of the statute between foreign-born and 
native-born women becomes essential when we con- 
sider the present confused state of the law in the 
United States on this question, which has not yet 
been definitely determined by the Supreme Court of 
the United States. 

It is admitted that by the law of England and the 
United States an alien woman on her marriage with 
a subject or citizen merges her nationality in that 
of her husband. But the converse has not heretofore 
been established as the law of the United States, and 
it was not until the Naturalization Act of 1870 that 
an English woman lost her quality as a British sub- 
ject and was deemed to be a subject of the State of 
which her husband is for the time being a subject. 
The United States has until this year been one of the 
few countries where the nationality of a native“born 
woman is not on marriage merged in that of her hus- 
band. By the exceptional law of the United States, 
until the recent act of Congress, a native woman 
marrying a foreigner remained a subject of her 
State, though an alien woman marrying an American 
citizen became herself naturalized.3 

1 Art. 1, sec. 8. 

2R, S.. see. 1994. 

3 Hall, Int. Law, see. 70. 


being 





It has been held that, as the Act of 1855 only pro- 
vided for the case of an alien woman by marriage 
becoming a citizen, it did not authorize any infer- 
ence that Congress meant to declare the converse, 
viz., that a citizen woman by marriage with an alien 
should become an alien. The law is in such well-con- 
sidered and guarded terms as to forbid any extension 
of it by implication. The public policy of the United 
States on the subject of immigration has been based 
upon its interests. A continent was to be populated. 
Vast tracts of land were to be settled and occupied 
chiefly by foreigners. Therefore Congress has uni- 
formly encouraged and fostered the immigration and 
naturalization of foreigners in every proper way. 
Congress considered the investiture of an alien with 
the rights of citizenship as an advantage in the re- 
ception of which acquiescence might be presumed, 
which would be far from true as to the loss of those 
rights by a citizen. The relation of husband and wife 
was dealt with by Congress only in the furtherance 
f this public policy of the nation, and the statute 
was not intended as a general enactment upon the 
consequences of marriage between people of different 
nationalities. Therefore, if inference is to be re- 
sorted to upon the subject, the motive on the part of 
Congress for making an alien woman a citizen by her 
marriage with a citizen, would have been the very 
reason for its not intending the converse—that a 
citizen woman by marrying an alien should become 
an alien.! 

In harmony with the great preponderance of ju- 
dicial authority, it is important to note that quite 
recently the French courts pronounced judgment 
under the law of fhe United States regarding de- 
nationalization of American women by marriage in a 
ease where an Ottoman in Paris married an American 
woman. It was held that, while the husband was an 
Ottoman, yet a native-born American woman of the 
State of New York did not lose her nationality of 
origin by the simple fact of marriage.2 

The case familiarly known as the Pequinot Case, 
which held that on the marriage of an American 
woman with a foreigner she became of his nation- 
ality, is based on such shallow reasoning as to leave 
it without force as a judicial authority. There, a 
Frenchwoman, born in France of French parents who 
emigrated to the United States when she was an in- 
fant, but who were never naturalized, married a 
native-born American citizen. After living with him 
several years she was divorced, and subsequently 
married a French citizen who had never become a 
naturalized American. The court in that case based 
its judgment on the comity of nations and on the 
false assumption that if “a native American woman 
were to go to Paris and marry a Frenchman, by the 





156 Fed. R. 556. 





2Clunet, 1905, p. 187. 
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statute of both countries she would thereby become 
a French citizen.” 2 

But the comity of nations—similarity of prin- 
ciples—will not justify the adoption of the laws of 
other nations when in opposition to or unless ex- 
pressly sanctioned by its own. What authority had 
the court for holding that the statutes of both coun- 
tries were the same? They certainly were not. 
There is not a word in the act of 1855 suggesting 
that an American woman changed her nationality 
on marrying a foreigner, and it is manifest that the 
court ignored both the spirit and the letter of the 
law in question and disregarded the constitutional 
question involved. The Congress of the United 
States can only adopt such laws as are consistent 
with the Constitution, and where certain powers are 
expressly vested in Congress by the Constitution, it 
cannot be assumed that the converse of those powers 
is also vested in that body. 

The marriage of an American woman with a for- 
eigner is simply a fact in the chain of evidence prov- 
ing a change of nationality, but it does not in itself 
work expatriation. The fact of expatriation is to 
be proved, like any other fact for which fhere is no 
prescribed form of proof, that is, by any evidence 
that will convince the judgment. 

Change of nationality has not heretofore been ef- 
fected ipso facto by the marriage of a native born 
American woman with a foreigner. Such marriage 
is a fact to be taken into consideration, together 
with other facts, such as a change of actual residence, 
the removal from the United States to a foreign 
country and the practical adoption of the home of 
her husband, which are circumstances tending to 
prove a change of nationality. Marriage, accom- 
panied by the woman’s removal from the country of 
her birth and her voluntary change of permanent 
domicil to the country of her husband, may be con- 
sidered as a renunciation by a native-born American 
woman of her allegiance as a United States citizen. 
In no case, however, can expatriation of an American 
woman be effected without actual removal from the 
country under circumstances of good faith. The law 
of the United States has heretofore recognized the 
principle that a citizen could not be expatriated 
against his will. If there has been an actual re- 
moval with intent to make a permanent residence, 
and the acts of the party correspond with this pur- 
pose, the change of domicile is completed, and the 
law forces upon him the character of a citizen of the 
State where he has chosen his domicile. 

Citizenship is a constitutional right. It is a right 
that in the United States can alone be acquired or 
lost in accordance with the Constitution. Laws vio- 
lating or in restriction of or enlarging the powers 





216 Fed. R. 211. 





vested in the Federal government by the States under 
the Constitution are void. Congress has not the 
power to take away constitutional rights and there- 
fore it is powerless to deprive an American-born 
woman of her American nationality. While 
lives within her native land, whether she marries 
Greek or Hindoo, she retains her inherent right of 
American citizenship, and can defy the united 
executive, administrative and judicial authorities of 
the Federal government to take from her this sacred 
privilege: and when abroad she still retains it until 
by her own act and deed she herself relinquishes the 
land of her birth. 

The Constitution of the United States provides 


she 


that Congress shall have power to “ establish an uni- 
form rule of naturalization.” This an express 
power to naturalize. It is a power to make citizens 
—to extend the privileges of nationality to those who 


is 


seek a new home upon our shores—a power to re- 
ceive and welcome into the fraternity of our national 
life the foreigner from abroad. 
of Congress ends. 


But here the power 
The Constitution does not vest in 
It does not 
authorize Congress to pass laws for the casting off 
of American nationality. Whatever doubt upon this 
question may have existed, was finally put to rest 
by the Supreme Court of the United States in 1897, 
when it held that “the power of naturalization 
vested in Congress by the Constitution is a power to 
confer citizenship, not a power to take it away.”! 

In that case the Supreme Court of the United 
States “Congress having no power to 
abridge the rights conferred by the Constitution upon 
those who have become naturalized citizens by virtue 
of acts of Congress, a fortiori no act of omission of 
Congress as to providing for the naturalization of 
parents or children of a particular race, can affect 
citizenship acquired as a birthright, by virtue of the 
Constitution itself, without any aid of legislation. 
The Fourteenth Amendment, while it leaves the 
power where it was before, in Congress, to regulate 


Congress the power to denationalize. 


also said: 


naturalization, has conferred no authority upon Con- 
gress to restrict the effect of birth, declared by the 
Constitution to constitute a sufficient and complete 
right of citizenship.” 

In the judicial annals of the United States no name 
stands forth with greater lustre than that of Chief 
Justice Marshall. In the language of that great 
jurist, “a naturalized citizen becomes a member of 
society possessing all the rights of native citizens 
and standing in the view of the Constitution on the 
footing of a native. The Constitution does not au- 
thorize Congress to enlarge or abridge those rights. 
The simple power of the National Legislature is to 
prescribe an uniform rule of naturalization, and the 





1U. 8. v. Wong Kim Ark, 169 U. S. 703. 
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exercise of this power exhausts it, so far as respects 
the individual.” 1 

In the passage of the act of 1855, Congress strictly 
observed this power, and confined its legislation and 
restricted the terms of the act to alien-born women 
who might become naturalized on marrying an 
American citizen. The spirit and the language of 
the act is limited and confined solely to foreigners 





becoming American citizens, and to this extent alone 
is it law. Congress could not constitutionally legis 
late in the terms of the British act, or, following the 
language of the Civil Code as adopted by most con- 
tinental nations, extend it to Con- 
gress has no power to pass such legislation; and the 
native-born American woman an alien 
must therefore seek her denationalization in some 


“all women.” 
marrying 


act other and additional to the mere fact of her mar- 
riage. Her marriage alone does not change and can- 
not change under the Constitution—and under the 
powers of Congress under the Constitution—her 
American allegiance. That allegiance can only be 
forfeited when married in the same manner that it 
be forfeited when she was unmarried. Her 
status is not changed nor her national character 
altered by the assumption of a foreign-born husband; 


after wedlock she still remains an American citizen 


could 













as before; and it requires some other act on her part 
manifesting an intention to abandon her American 
allegiance, such, for instance, as the actual leaving 
the shores of her native land and following her hus- 








band to his foreign abode, in order to affect a change 
of citizenship. 

The United States Constitution provides that “all 
persons born in the United States, and subject to the 








jurisdiction thereof, are citizens of the United 
States.” 
A native-born woman, therefore, is an American 
citizen. 





This citizenship, acquired by birth within the 
United States, can, however, be lost by the person 
renouncing it after coming of age and becoming a 
citizen of another country. 

But this is a matter entirely outside of any stat- 
ute, and is a fact to be determined by the acts of the 
person, and whether or not they constitute an aban- 
donment of allegiance. These facts would be: 

1. An actual change of domicile and permanent resi- 
dence in another country: 

2, An avowed 
country and become a citizen of another; or 
any publie act from which such intention can 
naturally be inferred. 

This being the law of the United States, one can 
well understand the amazement with which Ameri- 
can women beheld the passage by the Congress of an 
act providing that “any American woman who mar- 


















intention to abandon one’s native 



















ries a foreigner shall take the nationality of her 
husband.” This act received the approval of the 
President on March 2, 1907. As already shown, it 
has been the law for many years that a foreign 
woman marrying an American citizen became of his 
nationality. No question can be raised as to the 
power of Congress to pass such a law. The present 
law, however, denationalizes American-born women. 
It denationalizes ipso facto by virtue of the mar- 
riage ceremony itself, separate from any other act on 
the part of the woman manifesting her intention to 
abdicate her inherent right of American citizenship. 
The law expatriates her without her consent. The 
right of expatriation is one of the precious immuni- 
ties of personal liberty. It is a personal benefit, a 
personal privilege which the individual alone can 
exercise, and it is a right of which the State cannot 
deprive a citizen. It is a right which the Congress 
of the United States itself has set its solemn com- 
mendation upon by an unqualified approval. Con- 
gress in 1868 declared that the right of expatriation 
is a natural and inherent right of all people, indis- 
pensable to the enjoyment of the rights of life, 
liberty, and the pursuit of happiness; therefore, any 
declaration, instruction, opinion, order or decision, 
of any officer of the United States which denies, re- 
stricts, impairs, or questions the right of expatria- 
tion, is declared inconsistent with the fundamental 
principles of the Republic.t 

In view of this solemn declaration by Congress, it 
is difficult to understand how Congress should have 
passed a law depriving American citizens against 
their will of their natural and inherent right of ex- 
patriation. 

While Congress is supposed to be the law-making 
power, yet, however, it must fortunately defer its 
judgment to another authority—the judicial power— 
vested in the Supreme Court of the United States. 

This law is in direct conflict with the Constitution. 
Tt is in direct conflict with the judgments of the Su- 
preme Court of the United States interpreting the 
Constitution, and should it come up for review be- 
fore that court will undoubtedly be so held. It is dif- 
ficult to understand how the passage of such an un- 
constitutional law should have been allowed to escape 
the vigilance of the law-maker, and the keen scrutiny 
of the executive departments of government which 
embrace some of the ablest lawyers of the land.— 
C. A. Hereshoff Bartlett, in Law Magazine and Re- 
view, Feb., 1908. 





2:03 


The right of the owner or one entitled to the pos- 
session of real estate forcibly to disposses a tenant 
who is in peaceable possession after the expiration of 
the tenancy is denied in Whitney v. Brown (Kan.), 
11 L. R. A. (N. 8S.) 468. 








19 Wheat. 730, 827. 





1 Compiled Stat., sec. 1999. 
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Former Jeopardy. 





TRIAL By Court Martiat Not Aa Bar TO PROSECU- 
TION BY INDICTMENT. 


SUPREME CouRT—CRIMINAL TERM. 
May, 1908. 


N. Y. 


Tue Peopre vy. Lours WENDEL. 


Wm. Travers Jerome, district attorney, for People 
(John W. Hart, assistant, of counsel); Abraham 
Levy, for defendant. 

Gorr, J.—To an indictment for grand larceny the 
defendant interposed a plea of not guilty and he now 
moves for leave to amend his plea by adding thereto 
“that he has already been convicted of the crime 
charged in this indictment by the judgment of a 
general court-martial.” The application is addressed 
to the discretion of the court, and the favorable exer- 
cise of that discretion is sought for the reason that 
after defendant had pleaded he was in another 
tribunal prosecuted, convicted and punished for the 
crime of which he is accused in the indictment. Ii 
the reason so assigned be found on fact, discretion 
would be properly exercised in favor of the applica- 
tion, but if it be not so founded, it would be an idle 
ceremony to grant that which would be _ useless. 
Passing for the moment the important questions of 
priority of jurisdiction and the fixed character of 
the issue framed by the pleading, it is pertinent to 
inquire whether in any aspect the defendant could on 
the trial of the indictment be placed in double 
jeopardy. It is an unquestioned principle that to 
constitute former jeopardy the court in which the 
trial was had must have had jurisdiction of the per- 
son and of the offense. To properly apply this prin- 
ciple the facts must be ascertained. The defendant 
was a commissioned officer in the National Guard of 
the State. For certain alleged acts in connection 
with his official conduct he was indicted for grand 
larceny. Subsequently a general court-martial was 
convened to try him on charges and specifications 
which were designated as “Conduct unbecoming an 
officer and a gentleman,” “Conduct to the prejudice 
of good order and military discipline,” “ Making a 
false certificate of account.” In substance the speci- 
fications set forth the same transactions on which 
the indictment is predicated. 

On these charges and specifications defendant was 
found guilty and sentenced “to be dismissed from 
the service.” The findings and sentence were ap- 
proved by the governor. 

It is urged that defendant’s case comes squarely 
within the provisions of the Constitution specified in 
section 6, article 1, which says: “No person shall 


be held to answer for a capital or otherwise infamous 





in cases of militia when in 


erime (except . . 


actual service, and the land and naval forces 

which this State may keep with the consent of Con- 
gress in time of peace -) unless on presentment 
or indictment of a grand jury.” . . “No person 
shall be subject to be twice put in jeopardy for the 
same offense.” 

The plain meaning of this provision is that a 
militiaman may be held to answer for a felony by a 
tribunal having jurisdiction to try him for that 
grade of crime without the intervention of a grand 
jury. But without such intervention where is the 
tribunal in this State which in time of peace is 
clothed with jurisdiction to hold any man to answer 
A court-martial has not inherent 
power to hold or to punish. It has neither original 
nor general jurisdiction, and whatever authority it 
may have when called into being is derived solely 
from the lawmaking power as expressed in the Mili- 
tary Code. Section 95 of that instrument prescribes 
eighteen “ offenses” for which punishments may be 
inflicted by a court-martial, the most severs of which 
is dismissal from the service with a small fine. While 
the words “offense” and “crime” may in certain 
eases be considered synonymous, in this connection, 
however, there seems to be maintained a clear dis- 
is designated 
as a crime. It may be that the act constituting the 
is in its nature criminal, but the offender 
is not prosecuted for a crime against society; he is 


for such a crime? 


tinction, for no one of those “ offenses ” 


“ offense ” 


proceeded against for a violation of military law or 
an infraction of military discipline. If one officer of 
the National Guard while in active service felon- 
iously killed another officer and a court-martial 
should find him guilty of “conduct unbecoming an 
officer and a gentleman” and punish him by “ dis- 
missal from the service,” it would be a shock to the 
moral sense to hear it seriously urged that because 
of a former “conviction” he could not be tried and 
punished for murder. And that is precisely the ex- 
treme to which defendant’s contention would lead if 
sustained and given-logical effect. When the Consti- 
tution (ibid) and section 4, subdivision 3, of the 
Criminal Code say a crime must be prosecuted by 
indictment except when it arises in the militia, it is 
not meant that a crime in the militia cannot be 
prosecuted by other methods than indictment where 
a court-martial is vested with power; but this court- 
martial had not the power to prosecute the defendant 
by any method for the crime of grand larceny, and 
he knew it, for he ignored the court which convicted 
and sentenced him while absent. The record of the 
proceedings says: “The accused not appearing in 
person before it, the court proceeded with the trial in 
accordance with the regulation.” Even if the court 
had jurisdiction of the crime it did not acquire juris- 
diction of the person, and consequently the trial and 
conviction must be held null and void as a former 
judgment of conviction, for to render that available 














amined 
——— 


Con- 
nent 
rson 

the 


it a 
ny a 
that 
rand 
the 
e is 
swer 
rent 
‘inal 
y it 
dlely 
Mili- 
‘ibes 
y be 
hich 
‘hile 
‘tain 
tion, 
dis- 
ated 
the 
nder 
le is 
v or 
r of 
‘lon- 
rtial 
y an 
' dis- 
. the 
ause 
and 
, ex: 
dif 
nsti- 
the 
1 by 
it is 
t be 
here 
yurt- 
dant 
and 
icted 
the 
¢ in 
ul in 
ourt 
uris- 
and 
rmer 
lable 








Yur 


THE ALBANY LAW JOURNAL. 


183 











as a plea it must be good in law as well as in fact. 

On principle and in the light of authority it may 
be stated as a rule that a citizen who becomes a citi- 
zen soldier is not thereby relieved from liability to 
the people for a violation of their laws, even though 
in his military capacity he assumes additional lia- 
bility for the same violation. In his treatise on 
Military Law Mr. Davis says, at page 102: ‘‘ Where 
the trial for the military offense has preceded the 
civil trial he (the soldier) cannot plead autrefois 
acquit or convict to an indictment for the civil crime 
committed in and by the same act. This for the rea- 
son, already stated, that while the act or omission 
out of which the offenses grew is the same, the of- 
fenses, themselves are quite separate and distinct, 
one being a criminal offense created by the common 
law or by statute in the jurisdiction within which it 
was committed, the other a military offense, and as 
such created by the articles of war or by an enact- 
ment of Congress of similar character.” 

It has been held that a civil court may legally take 
cognizance of the criminal offense involved without 
regard to the fact that the soldier had been subjected 
to trial and conviction by court-martial for 
breach of military law or discipline. In such in- 
stances the act committed is an offense against the 
two jurisdictions and may legally subject the of- 
fender to be tried and punished under both (Moore 
y. Ill., 14 How. 19-20; Fox v. Ohio, 5 ibid. 432; 
United States v. Marigold, 9 How. 560). 

The learned counsel for defendant places reliance 
upon the case of Grafton v. United States, 206 U. S. 
383, recently decided by the Supreme Court as a con- 
trolling authority. In that case Grafton, a soldier 
in the army of the United States, stationed in the 
Philippine Islands, while on duty shot and killed two 
native Filipinos. He was tried by court-martial for 
the violation of the 62d article of war in that he 
feloniously killed two men and was acquitted. Sub- 
sequently he was prosecuted in the name of the 
United States in the civil court for the crime of as- 
sassination and convicted. At the trial he pleaded 
in bar the judgment of acquittal by the court-mar- 
tial. * All crimes not 

which soldiers may be guilty of are 
to be taken cognizance of by . a court-martial 
according to the nature and degree of the offense, and 
punished at the discretion of such court. 


his 


The 62d article of war says: 


The court 
leld that Grafton had been placed in double jeopardy 
and therefore the conviction on the second trial was 
quashed. 

From the facts in this case there cannot be deduced 
a rule of authority applicable to the case at bar. 
They are wholly dissimilar, so dissimilar that that 
most treacherous form of reasoning by analogy can- 
not be adopted. In the one case the act constituting 
the crime took place in a territory held in subjection 
by military foree, in the other the act constituting 





the military offense took place in a sovereign State 





governed by its own laws with the consent of the 
people. In the one the courts, both civil and mili- 
tary, derive their powers from one source, the United 
States, which, in turn, derives its powers from the 
several States, in the other the civil courts derive 
their powers from an inherited common law and a 
constitution. In the one the individual has only such 
rights as the civil or military laws may accord, in 
the other the citizen has certain inalienable rights 
of which trial by jury is one. In the one articles of 
war confer upon a court-martial jurisdiction to try 
and punish for all crimes not capital, committed in 
time of peace by an officer or soldier of the army, 
in the other a military code confers jurisdiction on 
a court-martial to try and punish for certain speci- 
fied offenses against order and discipline when com- 
mitted by a citizen soldier. No, that case is not au- 
thority to be followed by the courts of this State. 

On the law and the facts it cannot otherwise be 
held than that the defendant has not been placed in 
jeopardy by the findings and sentence of the court- 
martial, and that such sentence could not avail on 
the trial of the indictment as a plea of former con- 
viction. 

The motion is denied. 

se 





Unauthorized Publication of Portrait. 


In Moser v. Press Publishing Co., in the New York 
Supreme Court, Special Term, Sullivan county (Feb- 
ruary, 1908, 109 N. Y. Supp. 963), it was held that 
chapter 132 of the Laws of 1903, providing that any 
person whose name, portrait or picture is used within 
the State for the purposes of trade without his writ- 
ten consent may restrain the use thereof and recover 
damages for injuries sustained, has no application 
to and does not prohibit the publication of a person’s 
photograph without his consent in a daily newspaper 
in connection with items of news not in any way 
liberous. 

The complaint set forth only a single publication 
of the plaintiff’s portrait; such publication was not 
in the nature of a business advertisement; and no 
intention of repeating it was made presumptively to 
appear. The court was therefore clearly right in 
holding that the statute in question had no applica- 
tion. It would be a perversion of the legislative in- 
tent in passing chapter 132 of the Laws of 1903 to 
hold that if a person’s portrait had once been used 
as part of a news item he might perpetually enjoin 
the paper from ever printing the likeness again for 
the same purpose. Judge Betts, in sustaining the 
demurrer to the complaint, said in part: 

“While it may be that this statute is in terms 
broad enough to give a cause of action to a person 
whose portrait was unauthorizedly published or used 
in a newspaper continuously, day after day or week 
after week, in connection with the advertisement of 
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some patent medicine or some other commodity 
which the advertiser was interested in selling, and 
for the purpose of trade on his own part, yet I do 
not think it was ever intended by the Legislature 
that under the guise of this statute a newspaper 
publication could be prohibited from using or pub- 
lishing the name and portrait in a single issue of a 
person without his consent having first been ob- 
tained. The uselessness of an injunction, obtained 
four months after a publication in a daily news- 
paper, restraining that publication, where there is 
no averment of an intention of farther publishing or 
using it, lends strength to the construction of the 
statute here adopted. If the publication of a por- 
trait can under this statute be prohibited in a daily 
newspaper, the publication of a name could also be 
prohibited without such written consent having been 
first obtained; so that the publication of a daily 
newspaper in this State showing and giving an ac- 
curate account of occurrences throughout the civ- 
ilized world would be an impossibility, as no publish- 
ing corporation would undertake to successfully de- 
fend the numerous lawsuits that might deluge them 
if the persons within this State whose names were 
published (without their written consent) in each 
issue asserted their rights under this statute.” 

In our judgment the statute would cover the 
imaginary case stated by the learned judge of the 
publication of a person’s portrait “continuously day 
after day, or week after week, in connection with the 
advertisement of some patent medicine or some other 
commodity which the advertiser was interested in 
selling.” This would be a publication “for the pur- 
poses of trade,” and we think a court would enjoin 
it under the authority conferred by the New York 


statute. In Edison v. Edison Polyform Mfg. Co., 67 
Atl. 392, the Court of Chancery of New Jersey 


granted substantially similar relief under inherent 
equity power and without the aid of a statute. We 
do not believe an injunction would be granted in a 
case such as was presented in Moser v. Press Pub. 
Co., supra, even in Georgia or New Jersey, where the 
right of privacy or a qualified right of property in 
one’s own physiognomy and other features of per- 
sonalty is recognized (Paversich v. New England 
Life Ins. Co., 122 Ga. 190; Vanderbilt v. Mitchell, 
Court of Errors and Appeals of New Jersey, 67 Atl. 
97). 

The cases last named, which disapprove of the pre- 
vailing opinion and approve of the dissenting opinion 
in Roberson v. Rochester Folding Box Co., 171 N. Y. 
538, assert the inherent power of a court of equity 
to protect a person from wanton and oppressive use 
of his portrait, name, or other attributes of his per- 
sonality. We have on many occasions expressed our 
approval of the position so taken. As proceedings 
would be equitable the court could exercise a broad 
discretion whether or not to interfere in a given 
case. The use of a person’s name, or even his por- 





——— 
——— 


trait, as matter of legitimate news, would probably 
never be enjoined. On the other hand, the constant 
publication, or an unusual form of publication, of a 
man’s or woman’s likeness, ostensibly as news, but 
really for the purpose of annoyance or blackmail, 
might be subject for relief—N. Y. Law Journal, 
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Motor Vehicle Law. 





City Has No Avutnority To Impose CHARGE Upon 
Svucn VEHICLES Usine Its STREETs. 





N. Y. Court oF APPEALS. 
Decided May 19, 1908. 





City oF BUFFALO, appellant, v. 
spondent. 


Dat H. Lewis, re- 





Appeal from an order of the Appellate Division 
ot the Supreme Court in the Fourth Judicial De. 
partment, entered January 17, 1908, affirming an 
interlocutory judgment of the Municipal Court of 
Buffalo sustaining a demurrer to the plaintiff’s com. 
plaint. 

The nature of the action and the facts, so far as 
material, are stated in the opinion. 

Louis E. Desbecker, corporation counsel (William 
S. Rann, of counsel), for appellant; Daniel J. Kene- 
fick, for respondent. 

CHASE, J.—By section 17 of the Charter of the 
city of Buffalo (chapter 105, Laws of 1891) it is 
provided: “See. 17. The common council shall from 
time to time enact ordinances (6) To license 
and regulate cartmen, porters, owners and drivers of 
all vehicles used for the transportation of passengers 
or property for hire, and to fix the rates of compen- 
sation to be taken by them; to license and regulate 
plumbers ; to prescribe the terms and con- 
ditions on which licenses shall be granted. ” 

By chapter 31, Laws of 1904, which became a law 
March 1, 1904, there was added to said subdivision 
of said section the following: “To impose and levy 
a tax upon the owner or owners of hackney carriages, 
sleighs, cabs, coupes, private carriages, baroughes, 
buggies, wagons, omnibuses, carts, drays, baggage 
wagons, automobiles, motor vehicles, bicycles, tri- 
eycles, and similar vehicles, or any other vehicle, for 
the privilege of operating, driving or propelling the 
same along or upon the public streets, avenues, high- 
ways, and other public places in the city of Buffalo; 
to fix the amount of such tax and to prohibit the 
use of public streets, highways, avenues or other pub- 
lic places of the city by the owner or owners, or 
driver or drivers, of any such vehicle in the event of 
any tax so imposed not being paid, and to fix and 
provide such penalty or penalties as it shall deem 
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proper for a violation of any such ordinances.” 

The Motor Vehicle Law (chapter 538, Laws of 
1904) became a law May 3, 1904, and it provides: 
“Section 1. . Except as otherwise herein pro- 
yided, it shall be controlling, . . (2) On their 
(motor vehicles) use of the public highways, . . .” 

“See. 4. . . Subdivision 3. Local ordinances 
prohibited. —Subject to the provisions of this act, 
Jocal authorities shall have no power to pass, enforce 
or maintain any ordinance, rule or regulation re- 
quiring of any owner or operator of a motor vehicle 
any license or permit to use the public highways, or 
excluding or prohibiting any motor vehicle whose 
owner has complied with section two of this act from 
the free use of such highways, except such driveway, 
speedway or road as has been or may be expressly 
set apart by law for the exclusive use of horses and 
light carriages, or except as herein provided, in any 
way affecting the registration or numbering of motor 
vehicles or prescribing a slower rate of speed than 
herein specified at which such vehicles may be ope- 
rated, or the use of the public highways, contrary to 
or inconsistent with the provisions of this act; and 
all such ordinances, rules or regulations now in force 
are hereby declared to be of no validity or effect; 

. Bs 

“See. 7. All acts and parts of acts inconsistent 
herewith or contrary hereto are, so far as they are 
inconsistent or contrary, hereby repealed.” 

On Mareh 18, 1907, an ordinance was duly enacted 
by the common council of the city of Buffalo as fol- 
lows: “See. 27. The owner and owners of every 
automobile or other motor vehicle and of any vehicle 
propelled by any power other than muscular power, 
excepting such motor vehicles as run only upon rails 
or tracks, and (excepting motor cycles, motor bi- 
cycles, traction engines, road rollers, bicycles or tri- 
cycles) operated or propelled within the city of Buf- 
falo shall be required to pay into the city treasury 
an annual tax of $5 for each such automobile, motor 
vehicle or vehicles so propelled by other than muscu- 
lar power. The tax hereby imposed shall become due 
on the first day of May of each year and shall be 
paid on or before said day to the city treasurer, who 
shall receive and receipt for the same and who shall 
place all sums so received to the credit of a fund for 
the repair of the paved streets, avenues, alleys, high- 
ways and other publie places of the city. 

“Every person liable to the payment of any tax 
imposed in pursuance of this section who shall re- 
fuse or neglect to pay such tax within one month 
after the same shall become due and payable shall be 
liable to a penalty of $10 for each such tax so re- 
maining unpaid, in addition to the amount of such 
tax, 

“This section shall not apply to vehicles owned by 
non-residents of the city.” 


The defendant is a resident of the city of Buffalo, 








and at the times mentioned in the complaint was, 
and now is, the owner of an automobile. He duly 
complied with the Motor Vehicle Law, and prior to 
and after May 1, 1907, had operated and propelled 
said automobile within the city of Buffalo. He 
neglected and refused to pay the alleged tax imposed 
by said ordinance, and after more than one month 
had elapsed after said alleged tax became due and 
payable as provided by said ordinance this action 
was commenced to recover the penalty of $15, as also 
in said ordinance provided. 

The defendant demurred to the complaint upon 
the ground that it does not state facts sufficient to 
constitute a cause of action. The demurrer was sus- 
tained. On an appeal to the Appellate Division of 
the Supreme Court the interlocutory judgment was 
affirmed. An appeal to this court was allowed and 
the following questions certified to us: 

“1, Did the common council of Buffalo subsequent 
to the enactment of chapter 31, Laws of 1904, and 
of the Motor Vehicle Law, chapter 538, Laws of 1904, 
have authority to pass the ordinance set forth in the 
complaint in this action? 

“2. Does the complaint in this action state facts 
sufficient to constitute a cause of action? ” 

Automobiles have but recently come into common 
use. Within the last few years their use has not 
only greatly increased, but tours therewith have been 
extended to long distances and through many muni- 
cipalities. Good judgment has not always accom- 
panied their use, and the rights of others have some- 
times been overlooked by their owners or drivers, 
and more or less opposition to the streets and high- 
ways being occupied by automobiles has arisen. 
The opposition to such use has frequently found ex- 
pression in local restrictive rules and ordinances. 
Such local rules and ordinances existing prior to the 
enactment of the Motor Vehicle Law were not only 
dissimilar and conflicting, but sometimes difficult to 


understand. The necessity for a uniform law 
throughout the States was apparent. The Motor 


Vehicle Law was clearly designed as a new complete 
and general enactment to take the place of all pre- 
vious statutes, ordinances or rules relating to the 
use of streets and highways by motor vehicles. The 
purpose of the Legislature in enacting such law is 
shown in the clear and unmistakable language used 
by it. In the first section of the act it asserts that, 
except as therein otherwise provided, it shall be con- 
trolling in the use of the public highways. With the 
exceptions stated in the act, it provides that local 
authorities shall have no power to pass, enforce or 
maintain any ordinance, rule or regulation requiring 
of any owner or operator of a motor vehicle any 
license or permit to use the public highways, or ex- 
eluding or prohibiting any motor vehicle from the 
free use of such highways, or in any way affecting 
the use of the public highways contrary to or incon- 
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sistent with the provisions of the act. It further ex- 
pressly enacts that all ordinances, rules or regula- 
tions then in force are of no validity or effect, and 
that all acts and parts of acts inconsistent with the 
Motor Vehicle Law or contrary thereto so far as 
they are inconsistent or contrary are repealed. 

It is well settled that where a later act covers the 
whole subject of earlier acts and embraces new pro- 
visions, and which act plainly shows that it was in- 
tended not only as a substitute for the earlier acts, 
but to cover the whole subject then considered by 
the Legislature and to prescribe the only rules in 
respect thereto, it will operate as a repeal of all 
former statutes relating to such subject matter, even 
if such former acts are not in all respects repugnant 
to the new act. Pratt Institute v. City of New York, 
183 N. Y. 151, and cases therein cited; Black on In- 
terpretation of the Laws, 116; Matter of Troy Press 
Co., 94 App. Div. 514; aff'd 179 N, Y. 529; Matter 
of B., Q. C. & S. R. R. Co., 185 N. Y. 171. 

In this case the intention of the Legislature to re- 
peal all laws inconsistent with and contrary to it 
and to make the act complete and exclusive is fur- 
ther shown in reserving to municipalities the right 
upon certain conditions to limit by ordinance, rule or 
regulation the speed of motor vehicles on the public 
highways and to make, enforce and maintain further 
ordinances, rules or regulations affecting motor ve- 
hicles which are offered to the public for hire. See 
People ex rel. Hainer v. Keeper of Prison, 190 N. Y. 
315. 

Prior to the enactment of the Motor Vehicle Law 
some of the provisions now included therein were in- 
cluded in sections 163 and 169a of the Highway Law. 
On the same day that the Motor Vehicle Law was 
enacted said section 169a of the Highway Law was 
repealed and said section 163 of the Highway Law 
was amended by striking therefrom all reference to 
motor vehicles. It is claimed by the appellant that 
by virtue of section 32 of the Statutory Construction 
Law such provisions of the Motor Vehicle Law as are 
substantial re-enactments of the Highway Law, as 
it existed prior to May 3, 1904, should be considered 
as amendments of such Highway Law and that the 
Motor Vehicle Law should so far as it is a re-enact- 
ment of the provisions previously in the Highway 
Law be deemed a statute of a prior date to the char- 
ter of the city of Buffalo. 

The sections of the Highway Law were not in 
terms repealed or amended by the Motor Vehicle 
Law. Such repeal and amendment was by a separate 
act. The intention of the Legislature is controlling. 


It is clear, as we have stated, that it was the inten- 
tion of the Legislature to énact a new, independent 
and general statute relating to motor vehicles, and 
it should be so construed in all its parts as a statute 
taking effect on May 3, 1904, the date of its enact- 
It prohibits the common council of the city 


ment. 





of Buffalo from passing an ordinane affecting the 
public highways of the city contrary to or inconsist- 
ent with the provisions of such Motor Vehicle Lay, 

The appellant contends that the ordinance in ques. 
tion does not require a license or permit to use the 
public streets of the city of Buffalo, but that it im. 
poses a tax to raise revenue for the expenses of the 
municipality. The amendment of 1904 to the char. 
ter of the city which we have quoted was made a 
part of that subdivision of the section which author- 
izes the common council of the city to enact ordi- 
nances to license and regulate cartmen, porters, 
owners and drivers of all vehicles used for the trans. 
portation of passengers or property for hire. It in 
terms authorizes the imposition of a tax upon the 
owner or owners of certain vehicles, including motor 
vehicles. The tax is not imposed upon the owners as 


ee : 
individuals, nor upon motor vehicles as property, and 


no provision whatever is contained in the charter 
providing for the collection of the tax as such. The 
so-called tax is imposed “ for the privilege of operat- 
ing, driving or propelling the same (vehicles) along 
or upon the public streets, avenues, highways and 
other public places in the city of Buffalo.” Its pur- 
pose is further shown in that part of the act which 
grants authority “to prohibit the use of the public 
streets, highways, avenues or other public places of 
the city by the owner or owners or driver or drivers 
of any such vehicle in the event of any tax so im- 
posed not being paid.” The act does not in any way 
show that it is intended for the purpose of provid- 
ing revenue for the maintenance of the municipality. 
The distinction between a license or license tax as a 
police regulation and a tax for raising revenue is in 
the fact that one is intended for regulation and the 
other for revenue, 

If the ordinance had been intended for the purpose 
of raising revenue for the maintenance of the public 
highways of the city it is not reasonable to suppose 
that it would have been confined to motor vehicles. 
It would have materially increased the revenues for 
such purpose if it had included therein all of the 
vehicles mentioned in said charter amendment. 

When the occupation or use of a public street in- 
volves danger in some degree to the public a license 
may operate as a partial restraint upon such use 
of the publie streets. The purpose of the ordinance 
in question to restrain the use of motor vehicles in 
the public streets of Buffalo is so obvious that very 
little weight can be given to the fact that it is called 
a tax instead of a license. 

The direction in the ordinance to place all sums re- 
ceived therefrom to the credit of a fund for the re- 
pair of the paved and other streets of the city is no 
more significant of its purpose than is the entire 
failure of the ordinance to make any provision to 
pay for advertising and the other expenses to be in- 
curred by direction of the ordinance. We think that 
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the ordinance is a plain attempt to avoid the pro- 
yisions of the Motor Vehicle Law and that it should 
not be upheld. 

The order appealed from should be affirmed, with 
costs, and the questions certified to us should be 
answered in the negative, 





Mr. Birrell, Mr. McKenna, Sir Henry Fowler and 
Mr. Lloyd-George have all been practicing lawyers. 
If the rumor that Mr, Lloyd-George will succeed Mr. 
Asquith as chancellor of the exchequer prove to be 
well founded, the two chief members of the cabinet 
will be lawyers, the one a barrister and the other a 





CULLEN, Ch. J., GRay, HalGHt, VANN, WERNER 
and WILLARD BARTLETT, JJ., concur. 
Order affirmed. 
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Lawyers in the Public Service in England and 
America, 

A recent number of the Law Journal (London) 
contains the following article entitled “ Lawyers and 
the Premiership of England,” commenting upon the 
appointment of Mr. Asquith as Prime Minister: 

“The promotion of a member of the bar to the 
highest position to which a British subject can at- 
tain is a notable event in the history of the legal 
profession, in which all its members can take a legit- 
imate pride. 


premiership by a combination of intellectual gifts of | 
A cultured and logical mind, a | 


the highest order. 
calm and independent judgment, a remarkable power 
of lucid statement, a courageous belief in his convic- 
tions, a fine sense of patriotism—these are among 
the great qualities which have won for him the con- 
fidence and admiration of the nation. 
the bar, much more distinguished than that of many 
an advocate who lives in the glare of sensational 
trials, has now, presumably, been finally closed, for 
the right honorable gentleman, though he created a 
precedent by resuming his practice after he ceased 
to be home secretary, is scarcely likely to create yet 
another by returning to the bar as an ex-prime min- 
ister. In the performance of his high duties he has, 
irrespective of political feeling, the sincere good 
wishes of every member of his old profession, 

It is nearly a hundred years since a lawyer was at 
the head of the government, The last practicing law- 
yer to occupy the position was Mr. Spencer Percival, 
who was assassinated in the lobby of the House of 
Commons in 1812. Mr. Percival, who, like Mr. As- 
quith, was a member of Lincoln’s Inn, was succes- 
sively solicitor-general and attorney-general in the 
Addington administration. He may, indeed, be re- 
garded as the only other practicing member of the 
profession who has risen to be prime minister. Gren- 
ville was called to the bar at the Inner Temple in 
1735, and Pitt at Lincoln’s Inn in 1780, but neither 
made any prolonged attempt to practice. Pitt’s only 
active connection with the bar being a single journey 
on the western circuit. It has apparently become 
less difficult for practicing members of the bar to 
win distinction in the Legislature. Mr. Asquith will 
preside over a cabinet in which the legal element is 
unprecedentedly large. Lord Loreburn, Mr. Haldane, 


Mr. Asquith has won his way to the | 


His career at | 


solicitor.” 


| The most substantial reason for the great prepon- 
| derance, numerically as well as influentially, of law- 
| yers in the public service of the United States does 
not apply in England. The United States is a nation 
of written constitutions, and it is necessary for a 
statesman almost to think in terms of constitutional 
law in planning new legislation or changes in ad- 
ministration. Certainly, an American public man 
| who has not had some legal training works at a 
| great disadvantage, Moreover, in England the path 
of the lay statesman is smoothed by the important 
part filled and the great efficiency of parliamentary 
counsel who draft proposed bills and advise upon 
making them harmonious with existing laws. The 
| strong necessity for legal expertism as a qualifica- 
tion not existing, it was not remarkable that the 
popular prejudice against lawyers, which prevailed 
in England down to comparatively recent times, oper- 
ated in substantial measure to exclude them from 
the political field. It was thought that they would 
be narrow and technical, and generally in their pub- 
lie deliberations and actions would manifest their 
“shop” limitations. 


It is now only natural that lawyers should be more 
welcome in English public life than they were half a 
century ago. So much of the prejudice against the 
profession as was merely ignorant has died out, and 
the bar itself, co-operating with the spirit of reme- 
dial legislation, has gained the confidence and appro- 
val of popular sentiment. On March 23, 1908, writ- 
ing of “Civil Procedure in England,” we spoke of a 
paper on that subject read by Elbridge L. Adams at 
the last meeting of the New York State Bar Asso- 
ciation, in which he shows that dilatory procedure 
and technical impediments to justice have been so 
overcome that the law courts of England to-day af- 
ford opportunity for speedy trial and determination 
of controversies on the merits. The passing away of 
the old professional reproach opens the public ser- 
vice in all its channels to members of the bar on 
their merits. - 

We do not see any indication of a falling off in 
the participation in politieal affairs by members of 
the bar in the United States. The form of our Con- 
stitutions, State and National, still calls for expert 
legal initiative and guidance. Indeed, the most im- 


portant public questions of the present day turn en- 
tirely or very materially upon constitutional inter- 
pretation, presenting new phases of the old antagon- 
It is sig- 





! ism of Federal powers and State rights. 
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nificant that the principal champions on both sides 
of these controversies, not only in the courts but in 
the political arena, are lawyers—N. Y. Law Jour- 
nal. 





:O: 


Where Should the Pardoning Power be 
Lodged? 

The Albany Law Journal for May, 1908, quotes 
with approval a recent editorial from the New York 
Times, inspired by the Gillette case, and recommend- 
ing the creation of a board of pardons to supersede 
in whole or in part the present function of the Gov- 
ernor. The Times said in part: 

“In the case of Chester Gillette there was not a 
shred of moral or legal doubt of guilt after the slow 
processes of the courts had been applied. Yet a 
strong pressure was brought upon Mr, Hughes to 
commute the sentence, in defiance of the law of the 
State which demands capital punishment for murder 
in the first degree. Here was a case of deliberately 
planned, cold-blooded murder, a crafty coward’s way 
of ridding himself of a burden. Apart from the fam- 
ily appeals, natural enough and not to be condemned, 
some sort of sentiment in favor of Gillette, of a 
mawkish, unreasoning character, secured expression 
in the newspapers. The lamentable fact is plain, 
too, that if the governor had disregarded his duty 
and commuted the sentence he would have been sure 
of some praise and little, if any, immediate blame. 

“To submit patiently to such an ordeal requires a 
high order of moral courage. No large measure of 
renown is likely to ensue. It is merely a part of the 
day’s work. A comparatively few thinking persons 
yesterday read the governor’s decision in the Gillette 
matter with some appreciation of the strain to which 
he had been subject and fresh admiration of his wis- 
dom and integrity. 

“It would be better if New York State could have 
a regularly constituted board of pardons, like New 
Jersey and Pennsylvania, for a division of responsi- 
bility in such cases is desirable. Nowadays the gov- 
ernor has a harder duty to perform in a capital case 
than any other officer, including the prosecutor and 
the trial judge, who know that their work will even- 
tually be passed upon by higher authorities. The 
right of appeal is not to be questioned, but it seems 
unfair to constitute one man a court of last resort 
when a human life is at stake.” 

We do not agree with the Times that if the gov- 
ernor had commuted the sentence in the Gillette case 
he would have been sure of “little, if any, immediate 
blame.” The refusal to interfere with the sentence 


was just what all the community expected of Gov- 
ernor Hughes, and there would have been a wide- 
spread shock of surprise if he had taken the other 
course. 





We are utterly opposed to any change in the law 


Ve 
Se, 


on this subject. There is no doubt that the governor 
is occasionally subjected to an intensely harrowing 
ordeal. At the same time such cases are compara: 
tively infrequent, and do not consume an inordinate 
amount of the governor’s time. They are not, for 
example, anything like as time-consuming as the 
hearing and determination of applications for the re. 
moval of office-holders. All the considerations which 
the Times advances for relieving the governor from 
a disagreeable duty seem to us, on the other hand, 
strong arguments for leaving the pardoning function 
unchanged. 

A division of responsibility is not desirable, On 
the contrary, it is desirable that entire responsibility 
be imposed upon a single, conspicuous individual, 
If the duty were confined to a board of pardons there 
would be much more field for the triumph of senti- 
mental considerations, 

We have frequently expressed the opinion that 
capital punishment should ve abolished because it 
does not constitute as great a deterrent from murder 
as would the penalty of imprisonment for life, with 
a practical certainty of its enforcement. The strong. 
est argument against the abolition of the death pen- 
aluy, the argument that still holds the reform in 
abeyance in this State and elsewhere, is apprehen- 
sion of abuse of the pardoning power. There is a 
popular feeling that imprisonment for life is only 
nominal because after a few years the condemned 
man will be pardoned. We do not know anything that 
would more strongly tend toward fostering and _per- 
petuating abuses than the creation of a board of par- 
dons of several members with divided responsibility. 

In Rich, Governor, v. Chamberlain, in the Su- 
preme Court of Michigan (62 N. W. 584), there is a 
discussion in a dissenting opinion, parts of which 
are well worthy of quotation. The judge said in 
part: 

“ There are many reasons why a power of this kind 
should be confided to the highest executive officer. 
It involves a wide discretion. The proceedings upon 
the trial may be reviewed. New evidence may be 
taken upon which to rest the pardon, thus, in effect, 
granting a new trial. It may be ew parte, after the 
witnesses have disappeared or are dead. It may be, 
and often is, based upon an alleged reform of an of- 
fender. Youth or age may furnish an excuse for its 
exercise. Petitions which a good natured public sign 
without reading, and importunities of interested per- 
sons and friends, may be expected wherever there is 
hope of success. It is therefore of the highest im- 
portance to the public that this power should be care- 
fully exercised, and that the fullest responsibility 
should rest upon the person to whom it is confided. 


+ * * * * + * * 


“ A loose exercise of the pardoning power is greatly 
to be deplored. It is inexcusable, It is a blow at 
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good order, and is an additional hardship upon so- 
ciety, in its conflict with crime and criminals, a con- 
flict which is irrepressible and in which the criminal 
has many and possibly undue advantages. The erec- 
tion of a court of pardons is of such doubtful expe- 
diency, offering, as it does, an opportunity to the 
convict, practically within the doors of every prison, 
to press his suit for pardon, that it should never be 
permitted until the people have signified a willing- 
ness that the safeguards placed in their Constitution 
be removed. The erection of a court of pardons is to 
invite unworthy applications. A practice grows up. 
It offers a premium to pardon brokers, and the par- 
don in place of remaining a matter of high executive 
discretion, based upon legitimate clemency, degener- 
ates to a routine award of a committee, to be ob- 
tained and justified by compliance with fixed rules, 
and sought as an assertion of right rather than 
demency.”—N. Y. Law Journal. 





203 


Some Curious Features of the Naval Fleet’s 
Trials. 





From the case of John Smith, of the Navy, it will 
be seen that things can happen about as summarily 
to our wandering boys of the Navy as they did to 
John Smith by Powhatan’s clubs; but with the ad- 
vantage in favor of the club, Indian maidens not 


being carried at sea to rescue the John Smiths from | 


the Star-Spangled Banner’s braves. The object of 
this report is to enlighten fathers and mothers of 
boys who go to sea, and their lawyers, as to what 
the law really is, and how the law came to grief 
in the hands of a captain of marines and a lieuten- 
ant-commander, whom Congress, by its act of June 
8, 1880, made the legal advisers of the Navy for 24 
long years, from 1880 to 1904. The captain of 
marines was adjudged insane in 1891. The lieuten- 
ant-commander who followed him advocated the ar- 
rest of seamen in jail in order to comply with a rule 
of Congress requiring seamen to be notified “at the 
tine of the arrest” with the cause of it. 

From the reign of George II, in 1765, English and 
American armies have been governed by the law now 
fond in R. S. 1342, art. 67: “No guard shall 
refuse to receive any prisoner provided the offi- 
cer committing shall, at the same time, deliver an 
account in writing of the crime charged.” As the 
Navy was under the War Department from 1789 to 
1798, this originally governed the Navy as well as 
the Army. In 1800, the Navy Department being es- 
tablished in 1798, this rule was re-enacted for the 
Navy, with verbal changes. The term “account in 
writing ” “ specifications,’ while “crime 
charged” was altered to “charges.”* The duty of 


became 





* Act of April 23, 1800. 











furnishing the charges was put upon the “ person 
demanding the court,’ which relieved the Secretary 
of the Navy, who never “ demanded” a court, as he 
could always “order” it. So held the Attorney- 
General.j Therefore Congress, after a Secretary 
had illustrated the possibilities of abusive arrests in 
Gen. Stone’st case, made not only every “ person de- 
manding,” but every “officer ordering a court-mar- 
tial, subject to its provisions. “Officer ordering” 
included both Secretary and President.{ The “ na- 
” of 1800 were defective in another par- 
ticular than that mentioned in 4 op. 410. What con- 
stituted “at the time of the arrest,’ under nautical 
conditions and accidents, necessarily are manifestly 
dependant upon facts within the discretion of the 
naval superior, who then decided what was, fairly, 
“at the time,” under the circumstances. His discre- 
tion and decision could not be reviewed by a civil 
court. Hence more and more delay in furnishing 
charges grew to be the fashion, both in Navy and 
Army, until, as Blaine says, in his “ Twenty Years 
of Congress,” Vol. 1, p. 390: “Gen, Stone was left 
to languish without a word of intelligence as to his 
alleged offense,” and until “release from imprison- 
ment came at last by action of Congress, coercing 
the Executive Department to the trial or discharge 
of Gen. Stone.” This act of July 17, 1862, now R. 8. 
1342, art. 71, reads: 

“Whenever an officer is put in arrest for the pur- 
pose of trial, the officer by whose order he is arrested 
shall see that a copy of the charges on which he is 
to be tried is served upon him within eight days 
after his arrest. If a copy of the charges be not 
served his arrest shall cease.” 

On the same July 17, 1862, Congress put in being 
art. 24, making arts. 24 and 43 constitute together a 
prohibition similar, but more emphatic, than the 71st 
art, of war. They read: 

Art. 43. “The person accused shall be furnished 
with a true copy of the charges, with the specifica- 
tions, at the time he is put under arrest, and no 
other charges than those furnished shall be urged 
against him at tne trial. 

Art, 24. “ No arrest shall 
continue longer than 10 days, unless a further period 
is necessary to bring the offender to trial by a court- 
martial.” 

Then, “at the time” the arrest had continued 
10 days, the accused could claim he was under ar- 
rest for trial, and charges due, as a conclusive pre- 
sumption of law. 

In John Smith v, U. S., 38 C. Cls. 203, the Court 
of Claims judicially reaffirmed what the State De- 


+4 op. 410. 

t Imprisoned at Ft. Lafayette four months with- 
out anv specifie notice of charges, for alleged mis- 
conduct at Ball’s Bluff. 

q Art. 38, 53 R. S. 1624. 
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partment instructed James Russell ” Lowell was 


necessary to the safety of our citizens abroad, say- 
ing: “That an accused person shall immediately 
upon arrest be informed of the specific offense upon 
which he is held is essential to every crimi- 
nal prosecution, necessary alike to the protection of 
innocence and the ascertainment of guilt.” Art, 43, 
R. S. 1624, is almost in these very words. And Sec- 
retary of State Evarts, on another occasion, wrote 
the Turkish Minister. Aristarchi Bey: “It has, from 
the very foundation of the government, been its aim 
that its citizens abroad should be assured of the 
guarantees of law, that accused persons should be 
apprised of the specific offenses with which they 
might be charged.”* Art. 3 has been the only naval 
enforcement of the principle in behalf of naval citi- 
zens serving the U.S. in foreign countries. The sup- 
port of this principle tends to encourage enlistments, 
as the condemnation of it discourages recruiting 
from among the intelligent. 

In 1898 the Navy law adviser, or “ judge-advocate- 
general,” a lieutenant-commander, was menaced with 
a decree in seamen’s suits then pending in the court, 
to the effect that nearly every court-martial under 
him and his predecessor (a captain of marines) was 
illegal. So he himself wrote in the Green Bag for 
April, 1903, in reply to a description of the seaman’s 
cases in the Green Bag for November, 1902, These 
sailors were suing on the ground that it was the cus- 
tom to imprison them at sea in a sort of Bastile, 
without notice of the accusation, for perhaps many 
months until just the day before trial, when, of 
course, their evidence was lost, and they had no 
chance against the prosecutor—who had _ been 
secretly treasuring the charge and his evidence, They 
claimed that by Arts. 43 and 24, R. S. 1624, those 
charges were excluded from the jurisdiction of the 
court-martial which were not given to the impris- 
oned seamen in 10 days, with the particulars or 
specifications on which they were based. The court 
decided in their favor on demurrer in 1901 and on 
facts in 1903. The attorney who won the test case 
for them in 1901 and 1903 entered the government 
service in 1904 and resigned the case to other at- 
torneys. These, in 1905, lost it before the Supreme 
Court, by stating that the seamen’s claim was for 
charges, not in 10 days, but immediately on arrest— 
to which the Supreme Court justly decided that they 
were not entitled. The report of the casey shows 
that a fictitious issue was presented. It says: 

“On May 26, 1899, John Smith was on the 
U. 8. S. Yorktown, reported as having re- 
fused to do duty, and ordered put under sentence. 
On June 30, Read-Admiral W. convened a court to 





*2 Wharton Int. Law, 623. 
7 197 U. S. 387. 
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meet July 3. Smith was served July 1 with a Copy 
of the charge. The right to recover was based on the 
averment that a copy of the charge had not been 
served on Smith when he was originally put under 
arrest on May 26, 1899, it being claimed that for 
this reason the judgment of the court-martial js 
void.” Mr. Justice White also stated in his opinion 
that the claimant’s contention was in effect that a 
murderer running away, red-handed, must haye 
charges at the very instant of being caught or trial 
was forbidden, saying: “Art. 43, upon which the 
Court of Claims based its legal conclusion that the 
sentence was void because the charges and specifica. 
tions were not served at the time of the original 
arrest. . . .” He also showed that a complete mis. 
apprehension by the court existed as to what version 
or statement of the charge was demanded by seamen, 
saying that it was “formulated by Rear-Adm. W.,” 
whereas seamen want a copy of the charge and speci- 
fications as originally written out by the captain 
(or “officer demanding the court”—-to use the 
phrase of Art, 38 of the original act of April 23, 
1800), not as finally “formulated.” Justice White 
also stated that the question he was deciding—the 
feigned issue—was: ‘“ Whether the arrest referred 
to in Art. 43 related to the preliminary [or begin- 
ning of the] arrest which might be consequent on the 
commission of an offense, or applied to the arrest 
made after charges had been formulated and a coutt- 
martial ordered.” If this was the alternative, then 
indeed the second arrest (of a man in jail, a person 
already arrested), was a lesser absurdity than the 
demand that written charges be preferred before a 
runaway criminal could be caught. Naturally the 
court held that the latter contention was “ wholly 
devoid of merit.” Of course it is. But this is not 
the case of the seamen at all. 

A just weight is given to Navy Department con- 
struction of statutes. But this construction has the 
corresponding obligation of being subject to cross- 
examination to see whether it is a genuine construc 
tion, in good faith, or is the result of a covering up 
of evils to escape dismissal from office. The office of 
judge-advocate-general was created by act of June §, 
1880, and up to 1904, 24 years, was tenanted by only 
two men, Capt. Remey, who went in power in 189, 
and Lt.-Com. Lemly. These officers advise the re- 
mission of penalties by shipbuilders, gain great in- 
fluence, ete. In not one G. C. M. O. order can be 
found any overruling of this section, In said 1898 
the Court of Claims made this call on the Navy De- 
partment, in one of the court-martial suits: 


“State whether claimant was placed under arrest 
for said trial and whether said record avers that he 
was furnished with a true copy of the charges, with 
the specifications, at the time he was so put under 
arrest, that he was tried upon such only, or that 
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the charge upon which he was tried was within the 
jurisdiction of the court as limited by Art. 43, R. 
§. 1624.” 

To which Judge-Advocate-General Lemly replied: 
“Claimant was, on May 21, 1886, at 11.55 a. m., 
placed under arrest to await trial by general court- 
martial, and a ¢opy of the charge and specifications 
were then delivered to him. Jt so appears from the 
record.” 

The record does not even mention “arrest,” or 
“11.55 a. m.,” or anything else stated in this reply. 
Apparently the object was to discourage the claim- 
ant from continuing his suit, by telling him that the 
record (inspection of which was forbidden) of his 
trial contained nothing that would make the sen- 
tence void. The Navy Department clerk who drafted 
this reply and put his initials on it was afterwards 
given the position of ensign on the retired list. 

In order to occupy the attention of a court-mar- 
tial with proceedings all day long, so that the mem- 
bers will have little or no time left to go about 
among the fleet and listen to unfavorable remarks 
against the accused, Art. 45 provides that jurisdic- 
tion, having commenced by the summons of Art, 39, 
shall be continued by daily sessions in which there 
shall be no suspension or delay even on account of 
the absence of members, if at least five can be as- 
sembled. The listening to gossip not in the presence 


his absence, and really no trial at all.* The suspen- 
sion of proceedings and scattering of the naval jury 
among the fleet, exposed to careless or malicious un- 
sworn testimony or ex parte arguments, unknown to 
and unanswered by the accused, is so obviously de- 
structive of just trials that the standard English 
work, Hickman on Naval Court-Martial, p. 25, says: 
“The adjournment of the court over one day would 
render the sentence void and the proceedings illegal.” 

The following “call” was therefore made by the 
Court of Claims in this same suit: 

“Furnish a copy of the date of the first day’s 
trial of claimant, and state whether the record avers 
that such sitting of court was held in pursuance of 
a former adjournment.” 

To which the judge-advocate-general, Capt. Lemly, 
replied, with his afterwards retired ensign: 

“Copy of date of first day of claimant: Trial, 
10.45 a. m. Monday, May 24, 1886, The record avers 
that ‘the court met pursuant to the adjournment of 
Saturday.’ ” 

But it does not. The words “adjournment of 
Saturday ” are wholly absent from the record. So 
far as appears from that record, jurisdiction under 
Art. 45 had been lost. 157 U.S. 427; 146 U. S. 54; 
Carriere v, U. S., T. D. 28939. 

On February 2, 1899. inspection of this record was 





*Winmar v. U, S., 36 C. C. A. 236. 








refused by Capt. Lemly.* On March 24, 1899, the 
Court of Claims called “ for a certified copy of such 
parts of this record as have not yet been furnished 
in this case.” On April 13, 1899, Capt. Lemly re- 
plied that: their call was “so indefinite that it is 
impossible for the Department to determine what 
portions of the record are desired.” On May 31, 1901, 
au motion to strike this reply from the files, as sham, 
was filed. On June 15, 1901, Capt. Lemly, through 
his representative before the Court of Claims, ob- 
jected to taking any further steps in tliis case until 
Smith v, U. S., 36 C. Cl. 204, was settled, when 
‘laimant might have judgment on another point. 
On April 3, 1905, the Smith case was settled. From 
that time the motion for a call for the record was 
obstructed until September 25, 1906, when the court 
illowed it. Again, on October 9, 1906, came a reply 
refusing to furnish any parts except those specified 
vy claimant as relevant. Claimant specified parts on 
November 24, 1906. Then the naval law officer re- 
fused to furnish any, on the claim that it had fur- 
nished them to some Baltimore attorneys. Then the 
Secretary of the Navy was formally called upon and 
yhe record at last came, March 4, 1907. 

Thus, at the present time, seamen on our naval 
fleet are not protected against absence of notice of 
their jeopardy, until two or three days before trial, 
as happened to two John Smiths, he of the York- 


of the aceused would be the same as trying him in town and he of Pocahontas. one of whom escaped 


| Powhatan’s clubs, while the other did not. Nor are 


they protected against the jury’s adjourning and 
trying them behind their backs. 
Gro. F. ORMSBY. 





*N. D. letter 646-99, J. W. C. 





> Oo: 
Among the Late Decisions. 


The right of an insured to reformation of a policy 
delivered to and accepted by him, and to a recovery 
on the policy as reformed, on the theory that it did 
not contain a provision for which he stipulated, is 
denied in Floars v. Aetna L. Ins. Co. (N. C.), 11 L. 
R. A. (N. 8S.) 357, where there is nothing to show 
that the insurer did not deliver the policy which it 
intended to deliver, although the agent who secured 
the application understood that the policy should con- 
tain such provision, if he was a mere soliciting agent 
without power to issue policies. 


That an insurer is a member of an unlawful com- 
bination is held, in Freed v. American F. Ins. Co. 
(Miss.), 11 L. R. A. (N. S.) 368, not to prevent its 
enforcing a right of subrogation to a claim against 
one wrongfully destroying the property, sinee the sub- 
rogation agreement does not relate to the business of 
the combine. 
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A bank which has received on deposit checks bear- 
ing the indorsement of its customer, upon which the 
indorsement of the payee is alleged to be forged, is 
held, in Rauch v. Ft. Dearborn Nat. Bank (Ill.), 11 
L, R. A. (N. 8S.) 545, to have no right, after col- 
lecting the amounts from the drawees and being noti- 
fied by them that suits for the amounts had been in- 
stituted against them by the payee, and that it will 
be required to defend them, and after charging back 
the amounts to its customer and notifying him to 
defend the suits, which he refuses to do, but threat- 
ens to sue upon his deposit account, to maintain a 
bill of interpleader against the drawees, payee and 
depositor to compel them to settle their rights among 
themselves, since the respective parties are not claim- 
ing from it the same debt, duty or other thing. 


Carriage of intoxicating liquors consigned by a 
shipper in one State to a fictitious consignee in an- 
other is held, in State v. Intoxicating Liquors (Me.), 
11 L. R. A. (N. 8S.) 550, not to be ended, so as to 
subject them to seizure under the State laws, merely 
because the car in which they were carried has been 
placed on the team track at their destination, ready 
for delivery, since, in the absence of any agreement 
by the consignee to receive them elsewhere, the car- 
Yier’s undertaking is not completed until removal of 
the goods from the car to the freight house. 


That a judge has no jurisdiction to correct the rec- 
ords of the court in a county in which he has held 
court, while he is holding court in another county, 
is declared in Williams v. Dean (Iowa), 11 L. R. A. 
(N. S.) 410. 


In an action of ejectment brought by a grantee 
against his grantor, in which the latter pleaded that 
the sole consideration for the conveyance was the 
grantee’s promise not to prosecute the husband of 
the grantor for the crime of embezzlement, a repli- 
cation setting up as res judicata an order dismissing 
a bill theretofore filed by the grantor to set aside the 
deed is held, in Burton v. MeMillan (Fla.), 11 L. R. 
A. (N. 8.) 159, to be no defense to the plea, where the 
dismissal was on the ground that the parties to the 
deed were in pari delicto, 


That the satisfaction of a judgment by the money 
secured by execution sale of exempt property will 
not be cancelled, although the debtor recovers a 
judgment against the sheriff for the value of the 
property, so that plaintiff gains nothing by the levy, 
is declared in Plano Mfg. Co. v. Thompson (S. D.), 
11 L. R. A. (N. 8.) 396, where the plaintiff acted 
knowingly and maliciously, and caused defendant 
more expense in defending his rights than the amount 
of the judgment. 


That fraudulent procurement of the lease may, un- 
der the reformed procedure, be pleaded and proved 














in an action of unlawful detainer to recover posses. 
sion of real estate from one claiming as tenant, js 
declared in Sass v. Thomas (Ind, Ter.), 11 L. R. A. 
(N. 8.) 260. 


That an action in tort will not lie against a land. 
lord in favor of a tenant who receives a personal in. 
jury, because the landlord fails to comply with his 
contract to make repairs, is declared in Dustin y, 
Curtis (N. H.), 11 L. R. A. (N. 8.) 504. 


In a prosecution for larceny, it is held, in State y, 
Wolfley (Kan.), 11 L. R. A. (N. S.) 87, that the jury 
have a right to consider the fact that the cattle al- 
leged to have been stolen bore the brand of the com. 
plaining witness, as some evidence that they were 
owned by him, 


In the absence of a statute prohibiting the contri- 
bution of corporate funds to political campaign pur- 
poses, an officer of a corporation who, without benefit 
to himself, and acting for the supposed benefit of the 
corporation, at the request of the president, advances 
his personal funds on behalf of the corporation for 
that purpose, and subsequently accepts from the cor- 
porate officers a return of the funds so advanced, is 
held, in People ex rel. Perkins v. Moss (N. Y.), 11 
L. R. A. (N. S.) 528, not to be guilty of larceny. 


Upon the trial of an action for libel in charging 
plaintiff with larceny based on a court record, it is 
held, in Register Newspaper Co. v. Stone (Ky.), 1] 
L. R. A. (N. S.) 240, that plaintiff cannot prove that, 
although he had pleaded guilty to the charge, he 
was in fact not guilty. 


The dismissal of an action to recover damages for 
personal injuries, because of failure to file a declara- 
tion, is held, in Minton v. La Follette C. I. & R. Co. 
(Tenn.), 11 L. R. A. (N. S.) 478, not to prevent the 
bringing of a new action within the time allowed by 
statute after the failure of a former proceeding, al- 
though the statutory period has run since the accident 
occurred, 


The right of a man to elect to take against the 
will of his wife is held, in Re Fleming (Pa.), 11 L. 
R. A. (N. 8.) 379, not to be an asset which can be 
attached to satisfy a claim against him as a de- 
faulting trustee, although he is in contempt for fail- 
ure to comply with a decree directing him to pay 
over the trust funds. 


A scheme by which a prize is offered to persons 
subscribing for certain periodicals who shall guess 
nearest the popular vote cast for President at a cer- 
tain election is held, in Waite v. Press Pub. Asso. 
(C. C. A., 6th C.), 11 L. R. A. (N. S.) 609, to be a 
lottery or gift enterprise, within the statute forbid- 
ding the disposing of money by such means. 
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